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BEYOND THE BUZZ: PANCHAYATS, WATER USER
GROUPS AND LAW I N | NDI A

Wth Specific Sudies on Participatory Irrigati on Mainagenent ,
Rural Vater Supply and Wt er shed Devel opnent

I
| NTRODUCT! ON

QG obal i zati on and Decentral i zati on are of ten seen as two paral | el
phenonena of modern tines ‘holl owing out’ the State fromboth
above and bel ow. However, the two sometines come toget her too
and, arguably, inIndiathis has been nost obviousincreationof a
nat i onw de regi ne of User Associations.®! Inlndiatoday there are a
| arge nunber of village | evel user groups forned under various
devel oprrent programmes of the State Governments nost of whi ch
function i ndependent|y of the PR's but on the subj ects assigned to
themunder the Constitution. These user groups i ncl ude t he Vét er
User s Associ ati on, the Vét ershed Devel opnent Conmittee, Vill age
forest Commttees/Forest Protection Conmittees the Self-Hel p
G oups, anongst ot hers. The erergence and proliferation of these
bodi es especial ly intheir present formas | egal and policy backed
entities has taken pl ace since early 1990s and i s a phenonmenon
running parallel with the evolution and growth of PRIs as
Qonstitutional bodies follow ng the 73"¢ Amendnent. Anongst al |
other factors, these ‘paral | el bodi es’ have been w del y seen as one
bi g reason behi nd the i neffective | egal nandat e of the Panchayats
and a wi despread real i zati on that while the 7374 Anendnent promi sed
nmuch to Panchayats, it has deliveredlittle.

These ‘paral | el bodi es’ sharing functions of PR's, while working
at the same tine at the same village | evel, can be a maj or reason
behi nd surfacing of inter-institutional conflicts that can grownore
infuture. The tendency of oneinstitutionto acquire don nance

1  Although the impact of globalization on policy and lawmaking that has supported the
proliferation of user groups is an interesting area of enquiry, this has not been the
mandate of the present paper.



2

over the other, of theleaders of theseinstitutionsto acquire power
posi tions, conpetition over managenent and control and di sputes
over benefit sharing coul d be the factors behi nd such conflicts.?
However at the heart of the probl emis the fact that there exists no
effective coordi nati on between the two different | egal and
adm ni strative frameworks for the PR's on one hand and t he user
groups on t he ot her.

Inthis context the sone of the recent decisions follow ngthe
establ i shnent of the new Congress | ed governnent at the Centrein
m d 2004 are especi al | y noteworthy. In a Round Tabl e of State
M ni sters of Panchayati Raj in August 2004 M ni st ers-i n-char ge of
Panchayati Raj and their representatives, agreedto recommend to
their respective Gvernnents, for joint acceptance by the Centre
andthe Sates, thefoll owng points of actionon Parallel Bodies: -

()  Devolutionof functions, functionaries and fi nances, based
on activity mapping is required by the Constitution
(Article 243G to be devol ved t o only t he Panchayat s and
not to any paral | el body.

(20 If, for reasons of institutional constraints, parallel bodies
have been setup or are to be set up, these nust be nmingl ed
intoanorganic, synbioticrelationshipwththe PR, at
the appropriate level sothat PRsarefully invol vedwth
the work of parall el bodi es.

(3 Totheextent possible, parallel bodi es shoul d be establ i shed
onl y wher e i ndi spensabl e, and i nvariably i n consul tati on
withand wth the coll aborati on of PR at an appropriate
led.

(49 By law parallel bodies shoul d be required to report
periodically tothe GamSabha(s) so that community as
awholeis kept inforned of the activities of parallel
bodi es, and

2  Thesefactorswereidentified by Centre for Development Support (Samarthan), Bhopal
under arecent field based study on Anatomy of Village Institutions in the Bundelkhand
Region. These findings were confirmed by the Executive Director of the Organisationin
the course of personal interactions with the Author.
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(5 The Central and State Covernments may evol ve their
mechani smfor granting perm ssionto parall el bodies,
i ncl udi ng those establ i shed by the foreignand nul til ateral
donor agenci es, sothat thereis nutual benefit between
theinstitutions of sel f-governnent andthe paral | el bodi es.

The second poi nt above i s nost i nportant especially for the
pur poses of the present paper. Indeed thereis aw despread agr eenent
nowthat wherever paral |l el bodies exist they “nust be mingledinto
anorganic, synbioticrelationshipwiththe PR, at the appropriate
I evel .” However, this general | y worded proposition nay be easy to
formulate but isdifficult toexecute onthe ground. d ose observers
especially inthe water and forestry sector point out that user
organi zations may not fit well wthinthe systemof | ocal governnance
and “linking them to Panchayats mmy underm ne their
i ndependence and effectiveness.”® Evolving effective
i nterrel ati onshi p bet ween exi sting user groups and Panchayats is a
difficult terraintotread and this provides the i medi at e cont ext
and notivation for the present work

The Energence of a Paral |l el Legal Mandat e

The 7374 Anendnent has cast a Constitutional inperative on
all the State Gvernnents to corme up w th appropriate Panchayat i
Raj Act detailing neani ngful denocratic devol ution of functions,
functionaries and funds. Specifically, it enpowers Sates to endow
Panchayats with such powers and authority to enabl e themto
functionasinstitution of self-governnent.# AQearly if Local Self-
Governance i s one of the destinations envi saged by the 73
Arendrrent, PRI's have been identified asthe vehicleto perform
the journey tonwards it. However, nore than ten years on, the vehicle
i s faced wi th many roadbl ocks. The nost inportant of this being
the Sates’ failureto take defined constitutional nandate to the
ground. There are a nunber of reasons behi nd thi s begi nning from

3 For example see Mark Poffenberger and Chhatrapati Singh, Communities and the Sate:
Re-establishing the Balance in Indian Forest Policy, in Village Voices, Forest
Choices,OIP,1998

4. Article 243-G of the Constitution.
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the way the S at es t hensel ves have adopt ed t he | aw Ther e have been
probl ens of fornul ati on as nuch as t he probl emof i npl enent ati on
of the law The subjects that have been vest ed w th t he Panchayat s
under the Gonstitution have been very broadl y and general | y wor ded
and the State | ans have continued t o put themin sinilar words.
Besi des when an acti vity mappi ng of what t hese functions coul d
neanis done, it wll inevitably overlapwththe activities presently
bei ng carri ed out by the user groups. These aspects woul d be cl osel y
seen i n subsequent sections. Let it be noted here that typical
legislativedrafting of Gonstitutional provisions, followedinletter
by the Stat e Panchayat Acts, overl ayi ng t he specific powers and
functions exi sting w th user groups has been a naj or reason behi nd
an uncoor di nat ed | egal framewor k.

Besides there is nowa definite | egal nandate energing for the
user groups |like the Véter Users Associ ation (WJAs) and t he Joi nt
Forest Managenent Committees (JFMCs). The WUAs - t hough nmost |y
still under Governnent and Pol i cy Resol utions - are nowbeen creat ed
t hrough enabl i ng | ans. For i nstance States of AP, MP, Rgj ast han and
Tam | Nadu have enact ed separate | aws, nanely, The Farners
(Managenent of Irrigation Systens) Acts providing for constitution of
Farnmers Organi zati ons i ncl udi ng WJAs. The JFMCs have been
constituted under theinitiativeof the JFMfornal |y recogni zed and
accept ed i n 1990. Li kew se even tough nost JFMorders continue to
be Gvernnent Resol utions, they are begi nning to be f ounded under
t he provi sions of the I ndian Forest Act 1927.5 | f JFMCs are seen as
giving effect to JFM WJAs are operationalising PIM bothwhichin
terns of their essential principles, nowconmand al nost uni ver sal
appeal as national objectives. Asthese groups are forned or exi st at
the vill age | evel one can see an obvi ous overl ap of nenber shi p where
the sane persons in avillage coul d be part of nore than one group
entity. Thiswouldbeinadditiontotheover | apof functions suggest ed
above. This energing regi me w th overl appi ng j urisdictionsis bound
tobeacritica concernfor all those having a stakein decentral i zed
nat ural resource nanagenent .

5  They are done under Section 28 or 80 and 81 of the Indian Forest Act, 1927.
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(bj ective and Scope of the Present work

I nthe above context the present study ai ns at expl ori ng possi bl e
functional |inkages between the G amSabha/ @ amPanchayat with
the wat er user groups and their inplicationsinlaw It hopesto
suggest sone ways ahead for effective coordi nation between t he two
different | egal franeworks for PR's on one hand and t he fornal user
groups for water managenent onthe other. Wth this objectivethe
first part of the study carries rigorous exam nation of the
Gonstitution of Indiaandthe relevant Central and Sate laws to
identifythenational |egal nandate for decentralized natural resource
nanagenent i n categorical terns. Thisincludes ahistorical anal ysis
relating to contesting conceptions on Panchayats. Besides thereis
a cl ose exanm nati on of sorme of the perceptions on suitability of
PRsvis- a-visother fornal villagelevel user groups for the purposes
of wat er managenent .

The S udy then cl osel y exam nes the questioninthe context of
sone i nportant ongoi ng national |evel initiatives and programmes
rel ating to managenent of natural resources. |n doing sothe S udy
locates its central concerns essentiallyinthe Sates of, Madhya
Pradesh, Raj asthan, and Maharashtra. Notably while | ooki ng at the
exi sting and possi bl e i nterface of the Panchayats with the User G oups
the focus has been onthe vill age | evel and not the | evel s abovei . e.
theBock andthe Dstrict levels. Further it needstobeclarifiedhere
that user groups rel evant for the study are the Gver nment pronot ed/
created/ assistedvillageinstitutions. Infornal villageinstitutions
includinglargely the Community initiatedinstitutions andin sone
cases the N@Opronoted I nstitutions are outside the purviewof the
present work. Thisis prinarily because the obj ectiveistoachievea
streanti ned devol uti on of functional responsibilitieswthinthe
existing formal |ega regine.
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Il
THE PANCHAYATS, THE CONSTI TUTI ON AND NATURAL
RESOURCE MANAGEMENT

Gont esti ng Gnceptions, Paral | el Perceptions

It isinterestingtonotethat the Draft Gonstitution didnot have
any provision on village Panchayats. However, revised Draft
Qonstitutionunder Aticle 3 (A°® provided that the Sate shall take
steps to organi ze vi |l | age Panchayat s and endowt hemwi t h such
povwer s and pri vi | eges as may be necessary t o enabl e t hemt o functi on
as unit of sel f-governnment. The | egendary Gonstitutional Law Expert
late HMSeervai 7 notes that the inclusion of Article 40 in the
Gonstitution of I ndiaappears to have been a sop for those who hel d
that the Gonstitutionshoul dbefoundedonvillageasaunit. Itis
interesting and rel evant to briefly di scuss the debat es on Panchayat s
in Constituent Assenbly around that tine. The di scussi on bel ow
seeks to bring forth the undercurrent of howthe concepts and
under st andi ng on Panchayat s have been contested i n t he past and
how perceptions ontheir role run parall el to each ot her which
toget her provi de a strong reason i n hi story behi nd t he current debate
on the efficacy of the Panchayats vi s-a-vis the User G oups.

The ‘utterly decentralized” Gandhi an Constitution and t he
Panchayat s

If the father of the nation, Mahat na Gandhi, were to have hi s
say, he woul d have based the Constitutiononthevillageandits
Panchayat — and erecti ng upon t hema superstructure of indirect,
decentrali zed Gwvernnent.® Perhaps the cl earest pointer tothis was

6. Anon; 1999 (Reprint) Constitution Assembly Debates (Book No. 2) ; Pg 520-527; Lok
Sabha Secretariat

7. Seerval H.M.: Constitutional Laws needs 4th Edition Vol. I1; Tripathi 1993.

8. Thiswasclear from the two plans submitted by Mahatma Gandhi in January 1946 and on
30 Jan 1948- the day of hisdeath - to the Committee charged with revising the Congress
Constitution. Through these plansthe Indian National Congresswasto be disbanded as‘a
propaganda vehicle and a parliamentary machine’ and turned into a social service
organization based on a nationwide network of Panchayats. For more discussion on this
see Austin Granville, The Indian constitution, Cornerstone of a Nation, OUP , 1966
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the Draft Gandhi an Constitution for Free India, drafted by one of
his fol l oners Sri man Narayan Aggarwal . As Austin poi nts out Gandhi
foundinthedraft nothingthat ‘jarred‘ hi mor was ‘i nconsi stent
withwhat hewouldliketostandfor’.

F gure 1 Gandhi an Gonstitutionfor ‘Free I ndi &

All IndiaPanchayat: Presidents of Provindd Panchayat
(President, All IndiaPanchayat isthe Heed of the State & the Government)

A

Provinda Panchayat: Membersof Digrict & Munidipa Panchayat
(BElected President of Provincia Panchayat asthe Heaed of Provincda Governmjent

A

| District Panchayats Heeds of Taluk Panchayat |

Tauk Panchayat: Sarpanchesof Village Panchayat

4

Village Panchayat

However t he above di agramshoul d not gi ve an i npressi on t hat
t he Gandhi an concepti on of Panchayats had a hi erarchi cal structure.
Gandhi ji hinsel f clarifiedthat the Panchayat Systemwas not to take
t he shape of a ‘Pyranid .° Sone aspects of this Gandhi an

9. Thepointisbest putinhisownwords: “ Independence must begin from the bottom. Thus
every village will be a republic or Panchayat having full powers... In this structure
composed of innumerable villages there will be ever widening, never ascending circles.
Lifewill not be a pyramid with the apex sustained by the bottom. But it will be an oceanic
circle whose center will be the individual always ready to perish for the village, the latter
ready to perish for thecircle of villagers, till at last the whole becomes one life composed
of the individuals, never aggressive in their arrogance but ever humble, sharing the
majesty of the oceanic circle of which they are integral units.” From M.K. Gandhi,
Collected Works as quoted in Sources of Indian Tradition, Volume |1, Second Edition,
Edited by Stephen Hay
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Constitution vis-a-vis Resource Managenent i s noticeable. The
primary political unit of the village-based systens and Gnstitution,

the Vil |l age Panchayat, was to assess and col | ect | and revenue,

super vi se cooperative farning, irrigation and other industries. The
Provi nci al Panchayats’ responsibilitiesincludedirrigationas well

as natural resources. The Al Indi a Panchayat was t o be responsi bl e
for coordination of provincial econom c devel opnent pl ans.

The i deal s of grass root denobcracy with the ‘ benevol ent
panchyats’ at the hel mappeal ed to Constituent Assenbl y nenbers,
yet the Gandhi an alternative was too radical and so ‘utterly
decentralized that it wasliabletoberejected. It was not asurprise
therefore that “the word Panchayat di d not once appear inthe draft
constitution’.

Power to Panchayats: Gonstitutional obligation— Feebl e and Vague:

By the end of 1948 it was clear that the Panchayats were to be
‘relegated’ tothe Drective Principles. Afewnenbers subnitted
amendnents to the Draft Gonstitution, decriedthetotal absence of
Panchayat s fromit, favoured devel opnent of Panchayats as f or mof
| ocal sel f-government but none of themattenptedto nake Panchayat s
the base for an indirect systemof government.® But as Austin
poi nted out, “Mre inportantly these anendnents were to be non-
justicable Drective Principles of Sate Policy; their intent was
hortatory..they only nade it the duty of the state to encourage t he
devel opnent of Panchayats.” That duty took t he shape of Article 40
of the present Gonstitution: Aduty that was not be an enf or ceabl e
I egal obligation.

That was onl y one anongst the two fact ors behi nd an obl i gati on
that was constitutional yet not categorical . The other factor was al so
i nportant and deserves a brief context. The absence of Panchayats
i n maki ng of the constitution had pronpted Presi dent Raj endra
Prasadtowitetothe Gonstitutional Advisor, BNRauthat “ I likethe

10. The sole exception to this was Shri Ram Narayan Singh who said “ the greatest measure
of power should vest in village republics and then in provinces and then in the Centre.”
Constitution Assembly Debates V 4, 92.
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i dea of maki ng the Gonstitutionbeginwththevillage andgotothe
center, “adding further, “ | strongly advocate theideaof utilizingthe
adul t franchi se only for the vill age Panchayat and naki ng t he vi | | age
Panchayats, the el ectoral college for el ectingrepresentativestothe
provi nces and the centre.” Wil e rejecting Prasad s suggesti on on
the ground that the Constitution Assenbly had deci ded on di r ect
el ection of | ower houses both at the Gentre and t he Provi nces, B.N
Rau al so saidthat witingintothe Gnstitutionall the details of
| ocal governnent woul d nake it i npossibly | ong and the detail s of
suchplanshould beleft to“auxiliary legislation.”

These two points - that Panchayats was to be part of Drective
Principl es al one and that Constitution woul d not have space for
detailing | ocal governance- has ensured that the Constitutional
obligationfor village based Panchayat systemrenai ned both feebl e
and vague. As will be seen later, the 734 anendnent and t he dawn
of Gonstitutional Panchayats has sol ved t he probl emapparent|y, not
real |y, and | argel y on paper, not on the ground.

The Genesi s of Non-Political Panchayats

It has been suggest ed above that whil e therewas “aronantic
chorus of regret that the draft (Constitution) had nade not even a
bowtoward ‘the heart of India thevillage”, the Assenbly failedto
cone upwith an alternative village based Gonstitutional phil osophy.
The reason, as Austin figured out, was that their denand was not
political but admnistrative. The reconciliation between the visions
of Gandhi and Nehru —to put sinply, not very precisely - was to be
achi eved “by provi ding for a degree of admini strative decentralization
bel owt he | evel of provincial governnent, whilepolitically, Indian
cooper at i ve federal i smoperat ed fromthe provi nci al gover nrent
upwar ds. ”

Ther e coul d be sone expl anation for the fact that the Assenbly
want ed t he Panchayats t o be apolitical and that they shoul d have
adm ni strative nature. There was a wi despread belief that
enpower i ng Panchayats politically, and entrenchi ng them
constitutionally, woul d nean that Indiawouldrenainaprinarily
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agricultural, village nation. Therewas al soafear that they coul d be
consuned by party politics whi ch was perhaps best expressed by N
MRau who sai d “ throw ng t he vi | | age Panchayat s i n t he whi rl| pool of
party politics” coul d destroy “ once and for al |l their useful ness as
agenci es of village administration*

Thus si nce t he begi nni ng of 1950’ s t he pl an was t o cone up
with a network of adnini strative Panchayats whose devel oprent
was to be undertaken by the State Governments with the Union
M ni stry of Community Devel opnment, bei ng t he coordi nati ng and
naj or fund source. Theref ore when Panchayat Raj was i nt roduced
as part of Community Devel oprment Programe in 1959, it was
concei ved as a ‘non-political’ devel opnental agency.® It was
therefore not surprisingthat a Report of a Commttee appoi nted by
the Mnistry of Comunity Devel opment and Cooperation
recomended i n 1963 “every effort shoul d be nade to keep as far as
PR’ s are concerned, political parties out of el ections to focus
attention of the peopl e onthe soci al basis of Panchayat Raj novenent
rather thantodrawthe sane onits palitical fabric’.® Thus, fol | ow ng
the Bal want Rai Mehta Comm ttee recomrendation that “public
participationin community works shoul d be organi zed t hr ough
statutory representative bodi es” first Ry asthan, thenby 1959 al | ot her
Sates, had passed Panchayat Acts puttinginplace first generation’,
non-pol i ti cal Panchayat s.

However, things went wong with the PR's, broadl y speaki ng,
frommd si xties onwards and t hough t here were many reasons for
t hi s whi ch were succi nctly brought out by the Ashok Mehta committee
whi | e carrying out the post-nortemof ‘first generati on' Panchayats
one of its critical recommendati on had far reaching inplications.
The Cormitt ee sai d that the Panchayat Ry “is aninevitabl e ext ensi on
of denmocracy to the grass roots whichinturn nakes it a base of the
denocratic pyramidinthe country. The extension shoul d encourage

11. See Constituent Assembly Debates VIl at 386

12. AsMorris Jones pointed out the Panchayat Raj was dominated by the ‘ saintly idioms’ of
Indian politics represented by Mahatma Gandhi, Vinoba Bhave and Jai Prakash Narayan

13. Diwakar Committee Report 1963, Report of the study team on the position of Gram
Sabha on Panchayat Raj Movement, Government of India.
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a two way systemof political |inkages frombottomupwards t hrough
thestatetonational |evelsandviceversawthbuilt-inpotential for
rei nforci ng the responsi veness and accountability of the
representatives to t he peopl e on one hand, and encouragi hg nobi lity,
circul ati on and broad basi ng of the political andrulingelite onthe
other”. The central thrust of converting exi sting Panchayats as
devel oprment organi zationat thelocal level intopolitical institutions
was accept ed by Vst Bengal . Karnataka, A P. and J&K which either
revi sed their existing Panchayat Acts or passed newones, thus
announci ng t he dawn of ‘ second generation’ Panchayats. Political
parties began officially participatinginlocal elections usingPRs
as “ opportunity structures” which hel pedthe Sate | eaders consol i dat e
thei r popul ar base and political partiestodomnatethe statelevel
paitics.* The high percentage of votinginlocal electionsinthese
States seened to vindi cate the Ashok Mehta Committee’s
recommendat i on. The 73 anendnent has further crystallized the
energence of PRs as political bodies, recogni zingthat el ectoral
denocracy is at the heart of it.

The national | evel acceptance and the consequent Gonstituti onal
recogni ti on of panchayat as political institutions of |ocal self-
governnent, does not necessarily nmean that the viewthat
Panchayat s shoul d be out of politics hasdiedanatural death. It isan
i nportant | esson for the purposes of the present study. The
fascination with the user groups today is largely built on a
cont enpt uous di sregard of political bodies seekingto perform
devel oprent functions. The thesis that was behind the first
gener ati on Panchayat s that politics wouldinevitably|leadto factional
squabbl es, partisan consi derati ons and di vi si ve t endenci es whi ch
w || rock any community devel oprent initiativeis very much alive
and ki cking i n sone quarters. That expl ai ns a conti nui ng fasci nati on
wi th t he devel opnent and resour ce based user groups i n certain
influentia policycircles.

14. Leaderslike Y B Chavan in Maharashtra and Jyoti Basu in West Bengal are best-known
examplesin this regard.
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Village Institutions or Governrent’ s Arn?

The ot her maj or reason that forces people to seeredin
Panchayat s when it cones to | ocal devel opnent functions is that
t hey are seen nore as agenci es of the governnent appar at us and
| ess as represent ati ves of the | ocal peopl e. This perception al so has
along history. For exanpl e the vill age headman inthe Briti sh al so
had two faces and as Munt stuart H phi nstone sai d,’ “t hough general | y
t he agent of the governnent, he i s nowregarded equal ly t he
representative of theryots, andis noless useful inexecutingthe
orders of the governnent, thanis assertingthe rights or at | east
nmaki ng knowt he wongs of the peopl e.” Even today t he questi on
lingers innost heads: Howmuch the G amPanchayat executes the
orders of the governnent and howfar does it assert therights of the
peopl e?

The history of Parallel programres

Wi | e Panchayat Raj was i ntroduced i n 1959 as a suppl enent to
t he Communi ty Devel opnent Programre (CDP), S NJha points
out that the CDPitself “advanced a structure of integrated
admni stration, especially at the bl ock | evel , enphasi zi ng hori zont al
coordinationof different activities.” As he adds further “i n course of
tine, horizontal coordination gave way to vertical |ine control of
gover nnent departnments” w th enphasi s on speci al programre
ai ned at specific target groups “bypassi ng the CDP net wor k”. Geor ge
Mat hewsawin this a * hi dden agenda’ to di scard t he Panchayati Raj
(because i ts ascendancy was feared) and traces it to 1960 when t he
gover nent | aunched an I nt ensi ve Agri cul tural Devel opment
Programre (| ADP) by passing the Community Devel opnent
Programme. On this tendency, the Jayprakash Narayan Comm ttee
of 1960 sai d that havi ng accept ed Panchayat Raj “thereis no | onger
any val id reason for the continui ng i ndi vi dual al |l ocations subj ect
W se evento serve as aguide.” Not withstanding this the trend
continued relentlessly with schenes |ike Small Farmers
Devel oprrent Agency (SFDA); the Drought Prone Areas Programre
(DPAP) and the I ntegrated Tribal Devel opment Progranmme (1 TDP)
as they were al | outsidethe purviewof elected Zi | | a Pari shads. The
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Ashok Mehta Comrmitt ee provi ded a possi bl e expl anati on behi nd thi s
patternin these words: “The bureaucracy had probably its ownrol e
indissociating the PR’s fromthe devel opnent process. Several
factors seened t o have condi tioned their perception. The syst emof
l'i ne hierarchy woul d find favor with themas an organi zati onal
principle. The officers woul dfeel that they are prinarily accountabl e
for results and financial proprietnesstothe Sate Gvernnent...”

What ever nay be t he reasons behi nd ‘ t he hi dden agenda’ , one
thing is clear and very rel evant for the present purposes.
Adnini strative and even quasi -1 egal initiatives at thelocal |evel and
on subj ect s assi gned t 0 Panchayat s have had t he uncanny ability to
findthei r way outside the Panchayati Raj framework for alongtine
now However with the 73"¢ anendnent, thereis an additional factor.
Respecti ng t he reach of Panchayati Raj frame and recogni zi ng t he
exact roominthe frame is nownot only a matter of policy, not
alonealegal obligation, but aninescapabl e constitutional obligation
fol l owi ng the 734 Arendnent .

Suitability of PRs And User G oups

Sone studies inthe recent past have questioned t he need, or
the val ue, of engagi ng the PR s i n nanagenent of natural resources.®
Thereis agenera perceptionthat ultinately PR s are admnistrative
units and nay not be suitabl e organi sations for vesting of sol e
responsi bilities for specific resource nanagenent activitiesina
geogr aphi cal | y demar cat ed area. Besi des one cannot ignore the
political context i nwhichthey operate. Further, they are percei ved
tobe generally “too far renoved fromthe grass roots to be effective
agents for good natural resource nanagenent” . This i s because a

15. For example Dr. N.C.Saxena observes, on the basis of a field study from Rajasthan and
MP, that “ at present there appearsto be greater satisfaction among the people from user
committee based administration than with the Panchayats.” Personal interactions with
the faculty of Indian Institute of Forest Management (I1FM), Bhopal, which is carrying
out astudy on village level institutionsin Karnataka, also indicated the need to keep the
PRIs out of the management of natural resources.

16. For an elaboration of this point see Anil Aggrawal and Sunita Narain, Towards Green
Villages: A Strategy for Environmentally Sound and Participatory Rural Development,
1989, Centre for Science and Environment.
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vil | age has several ham ets and panchayat usual | y cover several
villages¥. Infact, there have been instances where Panchayats have
beeninconflict wthnewvillagelevel institutions onthe basis of
whichit isfrequently heldthat PRs contribute to factional i smand
parochi al i smin the admni stration.’® This has pronpted people to
argue that each settlenent nust have its owninstitutionto nanage
its conmon resour ces, which cannot be provided by el ected
Panchayat s, whi ch cover several settlenents. It has al so been
authoritatively pointed out that forest panchayat i n Uaranchal have
been exanpl es of successful community action because t hey have
been typical |y actual user associ ati ons, nmanagi ng their own snal |
areawthclearly defined boundaries.® Thi s provi des the expl anati on
inprinciplefor ageneral affinity towards the snal | er user groups
conpared to the | arger PRs.

However these argunents for snall, a-political user groups can
be presunpt uous i n many cases. The argunent on si ze, for exanpl e,
hastily presune that the | egal regi me on the PR's do not provide
space for snal | er speci alized|ocal groups whichcanbeutilizedfor
vesting of powers for managenent of resources, and this rmay not
be necessarily true. Further, the contentions for user groups (and
for not invol ving the PR s) do not address the i nescapability of the
l egal nandate or concerns for | egal sustainability of these user groups
itsel f. Besides even though these user groups are, technically
speaki ng, non-political they tend to be heavily control | ed and
nmanaged by t he Li ne Departnents, as al so funded, nonitored and
gui ded by the orders of the State Department Gificials. This al so
accounts for the fact that Gficials generally prefer the gover nnent
pr onot ed/ cr eat ed/ assi st ed user groups thanthe PR s.

17. For examplein Assam there are 29 villages per Gram Panchayat while in Orissaand West
Bengal there are 11 villages per Gram Panchayat. Thisled Aggrawal, A. and Narain S. to
conclude that “the surpanch is almost as far removed as the district magistrate”.

18. Thisisaso concluded by Alice Jacob, SN Singh in the Law Relating To Irrigation: The
Role of Irrigation Panchayats, Indian Law Institute.

19. For further details on this see To The Hands of The Poor: Water and Trees, R Chambers,
N C Saxenaand Tushar Shah, 1989, Oxford and IBH.
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Box No. 1 Panchayat V. User Goups: Sorre Common Percepti ons
e Panchayats are statutory bodi es, User G oups are short-1ived

e Panchayats interact wth nany departnents, User G oups only
wi t h fundi ng depart nent

e Panchayats gi ve representati on t o wonen/ SCs/ STs, user groups
may not

e Bureaucracy favours User Q oups as they are nore anenabl e
to bureaucratic control s than t he Panchayat s

e Panchayats cover nany villages and i gnore smal | villages
e Panchayats areinterestedin patronage, not participation

e Panchayats are based on conflict, whereas devel opnent requires
consensus

« |er Qoups create a broader | eader shi p base and provi de an
opportunity for nmore peopl e to be i nvol ved i n deci si on naki ng

e Social capital ineither caseis hardy wththe poor.

Sour ce: National Wrkshop on Comrunity Driven Managenent and
Decentral i sation, Decenber 2000, NewDel hi

D vergent Perceptions O The Gentral Mnistries

The probl emof concepts around t he Panchayat s bei ng cont est ed
and perceptions running paral | el to each other is further aggravat ed
by di vergent perceptions of the Gentral Mnistries onthe question
of managenent of natural resources at thevillagelevel. For exanpl e
the Union M nistry of Environment and Forests - or the Forest
Depart ment s under them- doesn’t seemto address any | egal cl ai ns
of PR’ s for the nanagenent of forest resources.® n the other hand
the Uhion Mnistry of Rural Devel oprent (MbRD) argues for greater
devol ution of functions tothe Panchayats i ncl udi ng t he entire gamut

20. TheRecent Guidelineson JFM issued by the Ministry in December 2002 however mentions
the Panchayats saying that their organizational and political authority could be strategically
utilized by the JFM Csthough their non-political status and authority should be preserved.
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of forestryrelatedfunctions. It isnot asurprisethat it was the Task
Force of the MRDthat has recommended vesting of all powers to
thethreetiersof thePRsinrelationto forest and wat er nanagenent .
Further while the MRD the State Panchayati Raj Departnents and
even the PMDargues for not setting up parallel village bodiesin
wat er managenent or putting themunder the authority of the PR's,
t he bur eaucracy under the Union Mnistry of Water Resources and
Irrigation departments doesn’'t seemconfortabl e with the idea.
These paral | el streans of thought coning fromthe Genter as well as
the State Departnents further conpounds the probl emof an
uncoor di nat ed | egal franewor k.
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Il
FORMAL USER GROUPS FOR WATER MANAGEMENT AND THE
PANCHAYATI RAJ | NSTI TUI ONS

The great need for adecentral i zed peopl e ori ented and dermand
dri ven wat er managerment as opposed to acentral i zed, gover nnent
oriented and supply driven regi me continues to be repeatedly
enphasi zed. However beyond t hese buzzwords thereis a need to think
through institutional mechani smand the enabling | egal franework
that canfacilitatethe sustainability of sucharegine. Inthisregard
the present section seeks to bring forth the devel opi ng prospecti ve
on participatory wat er managenent, revi ews sone of the nmajor
policyinitiativesthat have beentakeninthis regard before outlining
sone critical |egal issuesthat needto be urgent!ly addressed.

PARTI Cl PATORY | RRI GATI ON MANAGEMENT (PI'M I N I NDI A

Several states inthe recent past have cone up wth naj or policy
and legal initiatives that have transferred sone responsibilities of
Irrigation Managenent fromagovernnment agenci es to the Vater
Wser s Associ ations (WIAs). The formati on of these associationsis
now general | y seen as the nost effective strategy for ensuring
farmer/users participationin nanagenent of water for irrigated
agricul ture. Abrief reviewof thefactors that has shapedthis thinking
woul d be in order here.

Some Under | yi ng bases of PIM

S nce the | ate 1970s a nunber of field studies of the users—
managed r esour ce syst ens have suggested t hat the Governnent’s
strong presence inirrigation nanagenent i s not necessarily the
best option. Nonirrigated fiel ds because of undependabl e wat er fl ows,
i ndi scri mnate use of water by head-enders depriving t he same to
thetail-enders, ineguitabledistributionandresultingconflicts created
asituationwhere farners partici pati on was begi nni ng t o be seen as
an answer. The WJAs was seen as a | asti ng response t o such systemc
i nadequaci es. Neverthel ess a shift in thinki ng fromthe Gver nnent
nanaged systemas the onl y- and t he best — option, was in the face
of preval ent perceptions of that tinethat particularlyinareas!like
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irrigationthe creation and mai ntenance of large-scaleirrigation
wor ks woul d be beyond t he capaci ty of | ocal groups or private entities.
However | ndi a has had a | ong hi story of farner managed irrigation
systens w th as nunber of exanpl es fromthe Kuhl s of H machal to
the tanks of South India.? Though t he success of traditional
communi ty managed syst ens cannot be said to be the i medi at e
noti vation for shapi ng newpolicies invol ving | ocal people for
nanagi ng i rrigation.

Begi nning i n the 1980' s, there have been | ar ge- scal e progr ans
toturn over irrigation managenent fromGover nnent Agencies to
organi zed Vit er User Associ ations in a nunber of countries such as
Phi |'i ppi nes, | ndonesia, Senegal, Madagascar, ol unbi a and Mexi co?.
Thi s trend has been seeninterestingly as the result of convergence
of a nunber of gl obal policy trends including decentralization,
privatization, participationand denocratizatior?®. Aresult of this
has been ‘rol | i ng back of the boundaries of the state’ withinthe
irrigationsector. Participatory Irrigation Managenent (Pl M
thereforereferstothe prograns that seek toincrease farmers’ direct
i nvol verrent i n syst emmanagenent, either as a conpliment or as
asubstitutefor thestaterole.

Li ke t he Joi nt Forest Managerent, the donor pressures have
had an i npact i n shapi ng t he adopti on of policies of PIM both
internationallyandinindia It isrelevant tonote herethat the
Wr | d Bank and t he Asi an Devel opnent Bank (ADB) in early 90s
al so came up wi th pol i cy papers pushing for greater stakehol der
participationinwater resources nanagenent?. Further, it has been
poi nted out that serious fiscal crisis have been an i npetus behi nd
t he nost sweeping i nternal adoption of irrigation managenent
transfer prograns. Exanpl es of Senegal and Mexi coarecitedinthis

21. For adetailed review on these aspects see Dying Wisdom, The Four Citizens Report,
Centre for Science and Environment, 1997.

22. Vermillion Douglas (ed.). 1996 The Privatization and Self-Management of Irrigation.
Final Report. Columbo, Sri Lanka: International Irrigation Management Institute

23. For further comment on this aspect see Joshi, Hooja Rakesh (ed.) Participatory Irrigation
Management: New Paradigms for 21t Century, Rawat Publications, 2000

24. World Bank, 1993 Water Resour ces Management. World Bank Policy Papers, Washington
D.C.
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regard®. Incidentally, aninitial conparison of the approaches of
the Indian Sateto PlMal so brings forththis point andit has been
poi nted out that nost dranati c changes were proposed by the state
of Bi har where agai n severe fiscal crisis had precipitated aclear
br eakdown of the governnent’ s abilitytodeliver irrigation service.

The fascination w th WJAs for the donors, policy nmakers and
bur eaucrat s coul d be because t hey provi de nodel s that are predictive,
apolitical andlocalizing. However, it has been poi nted out that such
under standi ng “take littl e cogni zance of the fact that social action
i nthe context of cormon or public resourcesis narkedl y political
and that rel ati ons of power underlieruleconfornity...”?. Apart
fromthisit iswongto presune that WJAs and their constitution
have nothingtodowththe politics of thearea. |Infact, under the
newl aws created for Pl Mt he nanagi ng comm ttees of the WIAs at
the prinary, distributory andthe project | evel s areto be constituted
by el ectoral politicssinilar tothat of Panchayats.

Arecent study poi nts out sone underlying basis of P MinIndia
including the fact that it is shaped by multipleinstitutions wth
different interests and pol i cy agendas, that the Pl Mprogranmes
are backed by a theory (if not practice) which accepts the need for
vesting comunitieswithclear rights and | egal authority and t hat
t he Pl Mdi scour se i nvol ve newpri nci pl es of denocracy and equity.
However, it has beenrightly observed that astrikingaspect of India' s
P Mprogrammes isthelittleattentionthat is giventowater rights?.
It has neant that the governnent’s right to water are unchal | enged,
whileits obligationstodeliver water to WJAs (i n canal systens) is
rarely legally binding. This is because nost Pl Mexperi nents have
taken pl ace i n advance of | egal changes. The result has been t hat
t he gover nnent nay have | ost little control over irrigation resources,

25. Joshi, Hooja Rakesh (ed.) Participatory Irrigation Management: New Paradigms for
21st Century, Rawat Publications, 2000.

26. Mosse David; The Rule of Water; Statecraft, Ecology, and Collective Action in South
India; Oxford University Press; 2003

27. Raju, K.V., Ruth Meinzen-Dick, and Ashok Gulati (2000), ‘ Policy Trendsin Participatory
Irrigation Management in India’, in L.K. Joshi and Rakesh Hoja (eds), Participatory
Irrigation Management: Paradigm for the 21st century, Jaipur and New Delhi: Rawat
Publications, vol. 1.
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and arguabl y, inestablishingregistered Whs hasretaineditsrights
and al so acqui red a new nechani smto extend its influenceinrural
soci ety2,

The Nature and Functions of the Water Users Associ ati ons

I't has been pointed out that any effective WJA or farmers
organi zati on shoul d have t he fol | ow ng characteri stics. Support of
farmers under | ocal |eadership, structuredroletoplayin
management of theirrigation system authority to nake and
i npl enent deci sions at appropriate | evel s and responsibility torai se
its funds and manage its affairs. It woul d be useful to keep these
paranet ers i n mnd whi | e exami ni ng speci fic Sate |l egislationsthat
have been enacted for constituting, and providing afornal |egal
backi ng to the WJIAs. Wi | e nost of t hese WIAs have been f ounded
under gover nnent resol utions, sone states have done so t hrough
enabl ing | ans. (Theseincludethe Sates of AP, MP, Ry asthan, Taml
Nadu, Karnat aka and Maharashtra.). For exanpl e, Andhra Pradesh
has enact ed t he AP Far mer s Managenent of Irrigation Systens Act,
1997 that provides for constitutions of farners’ organi zati ons and
transfers managenent of irrigation systens tothem Uhder the Act
theirrigation projects have been cl assi fi ed as ni nor/ nedi un naj or
proj ects and accordingly the structures of farners’ organi zati ons
have been cl assified as WIAs at the prinary | evel covering n nor
and nedi umirrigation, Dstributory Cormttee at the distributory
level and Project Cormittee at the apex | evel . The Act al so provi des
for appoi nt ment of conpetent authorities, which are made
responsi bl e for i npl enentation of al | deci sions taken by the farners’
organi zati on. Sorme States |i ke Goa have provided for farmners’
associ ati on by anendi ng t hei r Command Ar ea Devel opnent Acts.
Q her states have adopted the principl e of Participatory Irrigation
Managenent t hr ough gover nment resol uti ons and orders. %

28. Mosse David; The Rule of Water; Statecraft, Ecology, and Collective Action in South
India; Oxford University Press; 2003

29. For example the GOs of Gujarat Government passed in 1995 adopts this principle and
lays down a Memorandum of Understanding between its Water Resources Department
and farmers association.
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Box 2 Provision on Mnor Irrigationin State Panchayat Laws: A Sanple

The provisions relating to mnor irrigation forns aninportant part of the water
managenent and di stribution provisions of the Panchayat Acts. The Panchayat
Systemof adm nistration being athree-tier system the functions relatingto
mnor irrigation (inamgjority of cases) are allocated tothe internediary tier.
For instance under the Karnataka Panchayat Rej Act 1993, it is the Tal uk Panchayats
(under sec 145) that has been given the function of “assisting the government and
Zil a Panchayat in the construction and mai ntenance of mnor irrigation works.”
Under the Tripura Panchayats Act 1993, “minor irrigation, water management
and wat er shed devel opnent” are functions, which have been al |l ocated to the
Panchayati Samiti (sec 91(D)). However, in sone cases it is al sothe G amPanchayat s
that have been made responsible for minor irrigation, but in such cases the area
of usage of such projects are delinmted. Thus under the Rajasthan Panchayat Raj
Act 1994 (Sec 50) the functions of the G amPanchayat, include “control and
mai nt enance of tanks irrigating up-to 50 neters.” Snilarly the Keral a Panchayat
Act 1994, incorporates wthin the performance of functions by G amPanchayat
the “construction and nai nt enance of nminor irrigation schenes and lift irrigation
schenmes benefiting up-to 5 hectares within the Panchayat” (Sec 166(8)(d)).

The WJA provi des the farners a forumto come t oget her and
work, as agroupwththe concernedirrigationauthorities sothat,
as agroupthey are abl e to serve i ndividual farners’ needs better.
Typi cal |y the functions of WIJA coul d i ncl ude — acqui si ti on and
di stribution of water, nai ntenance and repairs, fixation and
col | ection of water charges, punishing defaul ters w thinthe areas of
t he WJA and resol vi ng di sput es anong wat er users i nthe area of
operation.® Wiile in sone states fixing of water charges have been
still kept outsidethe purviewof the Whs, inother states |ike Gy arat
the “WAhas ful | freedomto decidethe water rates and rol e of water
chargi ng fromthe beneficiary farners.”3! The Raj ast han | aw creati ng
WiAs inthe Sateis closely seenin a subsequent section.

30. Note here that the extent of powers and functions vested with the WUAs by different
states is a good indicator of extent of participation that the state desires in water
management. For some more details on WUAS see OIKOS and |IRR. 2000. Social and
Institutional Issues in Watershed Management in India.OIKOS, India and International
Institute of Rural Reconstruction, Y.C. James Y en Center,Silang, Cavite, Philippines.

31. The Gujarat G. O. dated 222.11.95 as quoted by NCFIWRDP, 1999. Notably the order
also provided that farmers of WUA will be given crop compensation, if the department
failsto deliver the agreed quantity of water.
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WATERSHED MANAGEMENT [N | NDI A

Apart fromthe WUAs, Wt er shed Associ ati ons may al so be
briefly |l ooked at for the kind of participatory structures they have
created. Vit ersheds operati onal i se t he concept of I ntegrated Véter
Resour ce Minagenent inindia % In anintegrated approach to water
resour ce devel opnent, the devel oprnent of water resources i s j ust
one anongst the other multifarious activities that include aspects
of soil conservation, irrigation, agriculture, forestry, flood contral,
horti cul ture and ani nral husbandry. The approach of treating a | these
resources inisolationis discarded for anintegrated approach, which
takes al | these resources toget her wth specific geo-physical units of
the area represent ed by wel | - def i ned wat ersheds. Accordingly, the
central thrust of the watershed programme i s enhanci ng producti vity
of | and and wat er resour ces on the basi s of scientifically defined
wat er shed t hat connot es a geogr aphi cal unit rather than an econonic
or admnistrative unit. The programre caters to the need for
protecting livelihoods infragile ecosystens whil e enconpassi ng a
w der, holisticstrategy for devel opnent of agricultureindryland or
rainfed areas®.

32 Integrated Water Resource Development can mean addressing interactions between water,
land and the environment with recognition that changesin any one of the resources may
have consequences for the others. The broadest interpretation of the concept would
mean approaching integrated water resources management with reference to
interrelationship between water and land resources with the social and economic
development. It is this approach — which is most liberal and extensive and reconciles
economic necessities with ecological imperatives - that has to be kept in mind while
understanding the legal and institutional issues associated with Integrated Water Resource
Management in India

33. This enlargement of purpose of the Watershed programme has been described as the
Watershed Plus by Anil C. Shah in Eloquent Silent Revolution, Development Support
Centre, Ahmedabad
The revised guidelines for Watershed Development 2001 in fact lays down that one of
the objectives of Watershed Devel opment Projectswill be encouraging village community
for: (a) Sustained community action for the operation and maintenanace of assets created
and further development of the potential of the natural resources in the watershed. (b)
Simple, easy and affordable technological solutions and institutional arrangements.
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The 2003 Haryal i Qui del i nes:

The forner Indian Prine Mnister inthe year 2002 | aunched a
new nati onwi de Water Shed Devel opnent Programme naned
‘Haryali’.3 Sgnificantly, he said that the programme i s to be
i mpl enent ed by Panchayati Raj Institutions (PRs) and sawthis as
part of a newtrend under whi ch the center is giving Panchayats the
responsi bility for i npl enentation of schenes. | ndeedthe ‘ Haryal i’
initiative cane closeonthe heel s of another national |evel schene
for rural water supply call ed the * Sngj al dhard where agai n Panchayat s
arethe inpl enentation agents. The launch of Haryali further affirns
that participatory wat er shed devel oprnent, throughthe PR’ s is now
an accepted nati onal strategy. However an agreed comon appr oach
toit remains to be worked out, primarily because wat er shed
programmes today are being carried out by different Uhion Mnisters
w th different approaches and differinginstitutional nechani sns.
Htherto the District Rural Devel opnent Agency and the Bl ock
Devel opnent O ficer were i npl enenting the rural watershed
progranmes under the M nistry of Rural Devel opnent. The
Agricultural Mnistry inplements the programe throughits Soil
Conservati on Department, while the Mnistry of Environnent and
Forest inplenents it through Joint Forest Managenent Conmittees
under the ‘ control’ of Dvisiona Forest Gficer. Each Mnistry believes
that its approachis the best and t heref ore an agreenent on conmon
gui del i nes for Vétershed Devel opnent remai ns el usi ve. There were
recent reports that the Gentre proposes to consolidate al | watershed
progranmmes under a single mnistry. However we still await a
decisioninthis regard.

The time for deci sion has however cone. Deci sivel y t hi nki ng
through the institutional structures and inpl enenti ng nechani sns
shoul d precede the  aunch of Haryali inall the states. Thisis al so
critical because as a recent worki ng group of the Pl anni ng
Commi ssion points out, ‘time has come when Witershed

34. Launchingtheinitiative he said that under Water Shed Management, villagers can take up
many small works to conserve water for drinking, irrigation, fisheries & afforestation
which, to him, would not only add to ‘Haryali’ to the rural landscape but also create new
employment opportunities.
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Devel oprrent shoul d becorre a mass noverent for accel erat ed pace
of progress, while pointingout that ‘ol dhabits di e hard and hangover s
tend to continue’ the group adds that ‘Wt er shed Devel opnent
Progranme nust becone a peopl e’ s progranme w t h gover nment
support and shoul d not renai n a gover nment programme for the
peopl e.” That is where the enpowernent of PR's for givingto
Parti ci pat ory VWt er shed Devel opnent nakes sense. As Pari Baunann
puts it the questionis not whether PR’ s shoul d t ake over functions
of Wt ershed Devel opnent. Rather it is about how, and howrapidly,
thi s shoul d be done.

However when it cones to the role of PRIS in these
programes thereis nore confusionthan clarity. Over the years
not wi t hst andi ng t he constitutional requirement of enpowering
Panchayats for Watershed Devel opnent. (under the 73r¢
Arendrent ), there has been a proliferation of user groups and
i nformal village associ ations carryi ng out Wt er shed nanagenent
at thelocal |evel. The guidelines for Véter Shed Devel opnent i ssued
by the Union Mnistry of Rural Devel opnent (MRD) in 2001 while
granting the significance of i nvol ving the PR s and concedi ng t hat
they have‘very inportant rol € andthat they‘shall befullyinvol ved ,
failedtosuggest as to howthis rol e coul dbe preci sel y det er m ned
both for village | evel inplenentationanddistrict |evel nonitoring
of the Vit ershed Devel oprent Programme. The Cui del i nes i ssued
in 2003 for Haryali al sodoesn’'t clear confusionsinthisregard. It
says that the “Projects wll beinplenmented nainly through the Zi | a
Parishad (ZPs)/D strict Rural Devel opment Agenci es ( DRDAs).
However, wherever it is expedient intheinterest of the programe,
the Projects can be i npl enent ed t hrough any departnent of the
St at e Gover nment or an aut ononmous agency of the Central
Gover nnent/ St at e Gover nnent wi t h t he approval of the Depart ment
of Land Resources, Governnent of India.” At the Village |evel
however, the G amPanchayats wi || execute the works under the
gui dance and control of the G amSabha. % The G amPanchayat shal |
carry out the day to day activities of the Project and shall nmai ntain

35. In States where there are Ward Sabhas (Palli Sabhas etc.) and the area to be treated is
within that Ward, the Ward Sabha may perform the duties of the Gram Sabha
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a separat e account for the Véter Shed Project and al |l receipts from
the ZP/DRDAW || be creditedtothis account. Further “ the G am
Sabhaw || neet, at | east tw ce a year to approvelinprove the Véter

Shed Devel opnent Pl an, nonitor and reviewits progress, approve
the statenent of accounts, formUser Goups/ Sel f-hel p Goups, resol ve
di fferences/ di sput es between di fferent User G oups, Sel f-hel p G oups
or anongst nmenbers of these groups, approve arrangenents for

col I ection of Public/Voluntary donations and contri buti ons fromthe
communi ty and i ndi vi dual nenbers, |ay down procedures for due
oper ati ons and mai nt enance of assets created and approve t he
activitiesthat can betaken upwth the noney avail abl e i nthe Vét er

Shed Devel opnent Fund.” Indeed thereis aclear attenpt to put all

t hese wor ks under the control of the G amSabha.

Besi des t he Qui del i nes add, “the G-amPanchayat shal | al so
constitute User Goups (UX) inthe watershed area w th the hel p of
WDOT. These Groups shal | be honogenous groups of persons nost
af f ect ed by each work/ activity and shal | i ncl ude t hose havi ng | and
hol di ngs wi thi n t he wat ershed areas. Each UGshal |l consi st of
I andhol ders who are likely to derive direct benefits froma particul ar
wat er shed work or activity. The U3 shal | be responsi bl e for the
operation and nai ntenance of al | the assets created under the proj ect
t hr ough whi ch t hey derive direct or indirect individual benefits. "¢

The guideline for Haryali hasits grey areas. Hwever, it makes
one thing very clear withrespect to User Goups inthe watershed
area and its equation with the GamSabha and G amPanchayat .
The Wser Groups can be constituted by both the G amSabha and t he
G amPanchayat, the GamSabhais to resol ve t he di fferences bet ween
the User Goups andit foll ows that the User G oups are responsi bl e
to bot h the G amSabha and t he G amPanchayat .

Finally, the appropriateinstitutional mechani sns that are
conpatible with the | egal mandat e can be devi sed. However t he
chal lenge hereistonuster acollectivewl!l towrkonit. Sofar the
Wt ershed institutions were ultinatel y responsibletothe District
Admini stration and t he tendency of the col | ector to shape deci si on-

36. See Guidelines For Haryali, Department of Land Resources, Ministry of Rural
Development, Government of India, 2003.
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maki ng for wat er shed devel oprment programme has been cited in
sone past studies. Further at the state | evel, the MA s thensel ves
areidentifiedas the bi ggest sources of oppositionto Panchayati Ry .
Asteering comittee of the Pl anni ng Commi ssion for the tenth
five year plan has recently poi nted out that instances have cone to
['ight where el ected nenber of Panchayat who were not associ at ed
w th VWt er Shed Devel opnent Proj ect have becore i nstrunental in
sabot agi ng the project. Denocratic decentralization for Vétershed
Devel opnent Progranmme - and ot herw se - can only happen when
the centralizing tendenci es of the vested groups can be curbed. ¥

Box 3 Wt er shed nanagenent provisions i nthe Panchayat Laws:

A Sanpl e

The wat ershed provisions aresimlar tomnor irrigationin as
nuch as, innost cases the functionsrelatingtothis areto be
performed by the Zi | | a pari shad or the panchayat samtis. Thus
the provisions rel ating to nminor water bodi es are nostly vested at

the higher or at the internedi ate | evel of administration. Under

t he Haryana Panchayat Raj Act 1994 (sec 75(iv)), one of the duties
of the Panchayat Samiti is that of “mnor irrigation, water

managenent and wat er shed devel oprrent”. I n the case of the
Panchayat Raj Act 1994 ( Raj ast han) wat er shed devel opnent is a
function of both the Panchayat Samiti and the Z | a pari shad (sec
51 &52).

However unli ke inthe case of mnor irrigation, where the
functions have been specifically identified, nothing has been
specifiedinthis case. The Tri pura Panchayat Act 1993 seens an
exceptiontotheruleinthe sense that wat ershed devel oprent

has been i ncorporated within the ‘other duties’ of the Gam
Panchayat .

37. States are also recognizing the need to involve Panchayats in Watershed Development.
For example, the Rajasthan Government has come up with a notification in early 2000
that requires“thefull involvement of PRIsinworks pertaining to Watershed devel opment
(and to accord first priority to PRIs for implementation of such works)”. It has been
further decided by the State Government to make the Gram Panchayat as the PIA for
Watershed works ‘as much as possible’.
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RURAL WATER SUPPLY AND THE PANCHYATS

The Swaj al dhara Schene

Arecently | aunched Nati onal Level Rural Véter Suppl y schene,
naned “ Sngj al dhara”, has been extended to nost of the Sates of the
country. As opposed to 50:50 (centretostate) funding earlier of such
rural water supply projects, the newguidelines for the scheme
proposed t hat the centre funds t he schene suggest ed by t he Panchayat
by 90%and t he Panchayat proposi ng the schene will foot renai ni ng
10% Experinments inthe pilot phase of the Schene i n sone St ates
suggest that the institutional nechani smenvi saged by t he Schene
has a village | evel water supply cormittee as its cornerstone, which
woul d be generati ng t he demand for speci fic water supply scherre
whi | e bei ng responsi bl e for its inplenentati on. Here there i s need
toguardagainst creationof institutional bodies parallel tothe Gam
Panchayat. |f such a Conmittee has to be integrated with the
Panchayati Raj Framework, how precisely this coul d be done needs
tobethought out. The legal status of suchavillageentity needs to be
nade cl ear. Wiether it has to be a conmttee of G amSabha, G am
Panchayat or ot herw se has t o be wor ked out .

Besi des t he techni cal and adm ni strative cl earance of the
Schene proposed at the village l evel istobegranted by the Zila
Pari shad (ZP), here againthere is aneed to have a cl ose eye on t he
equation that devel ops between the Presi dent ZP and the CEQ The
powers need to be vested with the Presi dent ZP, because unlike the
CEOwho i s an official functionary, the President ZPis an el ected
office, integral tothe PR nechani smandis required under the Sate
| aws to “ exercise admini strative supervision and control over the
CEC'. The Scherre al so needs to be sure on howt he exi sting Vit er
Suppl y Committee of the ZP can be i nvol ved. Apart fromthe above,
the fact that a nati onwi de schene enpoweri ng Panchayats i n wat er
nanagenent woul d have no rol e assigned for the internedi ate tier
of PR the Panchayat Samtis at the B ock | evel —coul d be potentially
destabilizinginthelongrun.

There are ot her questions. Howwoul d t he Snaj al dhara Scherre
ensure that what i s proposed at the village | evel binds the prescribed
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authoritytoact onit withinalimtedtineframe? Further, while
t he 90: 10 fundi ng fornul a m ght work when the assets for water
supply are put in place, the fact that whol e of the perati on and
Mai nt enance (Q&\V) costs woul d be the responsibility of the
Panchayat s, shoul d not be | ost si ght of. Mbst of the past rural water
suppl y schenes had f ai | ed because of t he poor G&Mprovi sions. The
Panchayat s’ financial capacity and w | I i ngness to bear the expenses
inthisregardneedto beclearly ascertai ned. This is nore so because
cl ose on the heel s of Swaj al dhara, the Governrment of | ndia has
announced the “Haryal i” Programe for water harvesting and
conservati on t hrough Wat er sheds, to be taken up agai n by t he
Panchayats and with the sane funding formula. It isthus crucial to
have a cl ose understanding of all institutional and financial aspects
of the proposed schenes w thout further del ay. |Inthis background,
the Rural Véter Supply Schene proposed for the S ate of Miharashtra
throws soneinterestinginsightsandthisis discussedindetail ina
subsequent secti on.

Box 4 Provisions on Rural Véter Supply inthe State Panchayat
Laws: A Sanpl e

Anajority of the provisions relatingto drinkingwater are
sinilar sounding. Thus under the Karnat aka Panchayat Raj Act
1993 t he functi ons of the G amPanchayat as specified i ncl udes
“construction, repairs and nai nt enance of drinki ng water wells,
tanks and ponds”(sec 58(1)). S mlarly under the AssamPanchayat
Act 1994, one of the functions of the Gaon Panchayat (sec 19(1))
is“construction, repair and nai nt enance of drinki ngwater well s,
tanks and ponds and tube wells.” Al so under the Haryana
Panchayat Raj Act 1994, within the sphere of drinkingwater, the
functions of the GamPanchayat i ncl ude “construction, repairs
and mai nt enance (herei nafter referred to as CRV dri nki ng of
wat er wel | s, tanks and ponds”.

The other kind of provisions relatingtowater i s prohibitive
i n character. Thus under the A P. Panchayat Raj Act 1994, (sec
81(1)(a)) “the GamPanchayat may intheinterests of public health
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regul at e and prohi bi t the washi ng of ani nal s or of cl othes or ot her
articles or fishinginany public spring, tank or well or in any
publ i c water course...and may set apart any such pl ace for
drinking or for bathing or for washing ani mal s or cl othes or any
ot her specified purpose.” Qiteinthe sane way, the Karnat aka
Panchayat Raj Act’ 1993 (sec 77(2) &(3)) nmay by order set apart
any such pl ace for the supply of water tothe public for drinking
or culinary purposes, noreover it nmay prohibit bathi ng, washing
of clothes and aninal s or other acts likelytopollutethe said place.

The G amPanchayat nmay al so “contract w th any person for
the supply of water”, (sec 77(1) (d) of the Karnataka Panchayat
Act’1993). Thisis afairly unique provisionthat enabl es the
panchayat to enter into a contractual agreenent with any third
party for ensuring water supply. The Karnat aka Panchayat Act is
al so uni que i n the sense that under sec 78, the G amPanchayat s
have been gi ven t he power to nake the bye- | aws regarding t he
provi si ons of water supply (thoughit is nade ‘ subj ect to such
rul es as the governnent nay make on this behal f’).
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IV

PARTI Cl PATORY | RRI GATI ON MANAGEMENT
AND LAW I N RAJASTHAN

Introduction: Towards Irrigation Reforns i n Raj ast han

The Gover nment of Raj asthan constituted a Hi gh Level
Committee on Participatory Irrigation Managenment (PIM in
February 1994 t o suggest ways and neans for increasi ng ef fecti ve
participationof farmersinthe ‘Véter D stribution Conmttees’
constituted at various | evel s for better use of availabl e water for
irrigation. The conmittee nade a detail ed study of a fewprojects
indifferent regions of the Sate. It was observedthat inthe Sate,
over the years, the avail ability of the funds for operation and
nai nt enance have been far | ess than required, |eadingto poor or
practical | y zero nai nt enance and consequent deterioration of the
irrigationsystens. Apart fromthis, thewater charges are | ess t han
20% of the expenditure needed for proper operation and
nai ntenance. ® The current practices have | ed to endenic probl ens
of irrigation managenent, havi ng drawbacks vi z. inequity on water
di ssemnation, |owefficiency of water use etc. Inviewof all this
there was a strong need for strengthening and restructuring
irrigation managenent inthe Sate. The areas, whi ch need great er
attentionincluded: (a) Rationalization of use of water, saving water
andusingit toirrigatelarger areas or toinprovethe quality of
irrigationintall reaches. (b) Bringequityinwater distribution(c)
| nprove resource avai l ability for mai ntenance, and (d) | nprove
systemfor col | ection of water charges.

To overcone t he af oresai d probl ens, it was deci ded that as a

38. It has been pointed out that the last time the irrigation fees in the State were revised is
1983. Aselsewherein the country, these fees are a small fraction of the O& M costs of
the systems and an even smaller fraction of the actual costs of privatelift irrigation with
diesel pumps. The highly subsidized irrigation fee structure has helped establish a low-
level equilibrium. Farmers are unwilling to demand improved maintenance and service
from the ID lest it might result in higher irrigation fees. The ID staff justify lack of
maintenance and poor O&M on low irrigation fees. One consequence of this low-level
equilibrium has the productivity of irrigation infrastructure. Another is the lukewarm
response of farmers to assume the responsibility of O&M of the irrigation system,
because this would increase their costs.
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part of the Sate Policy, irrigation nanagenent shoul d be transferred
to Véter Wsers Associ ations (WJAs) instages. The WJAs shal | take
over nai ntenance of all works of the nminor and bel owthe m nor.
@l lection of irrigation charges fromthe concerned cul tivators at
the rate prescri bed by the Governnent fromtineto tine shall be
the responsi bi lity of the WAs, 50%of whi ch shal | be giventothem
subj ect tothe fol l owing conditions: i) No expenditure on operation
and nai nt enance of the transferred m nors/channel s will be borne
by the departnent and ii) The staff depl oyed for mai nt enance and
col | ection of revenue on channel s bei ng transferred to WJAs woul d
be wi t hdrawn gradual I y. %

The pol i cy deci si on enphasi zed farners partici pati onin water
distribution and col | ection of water charges through: eval uating
results of on-going pilot projects where farners partici pati on has
been i ntroduced; giving priority of funds of rehabilitation and
noder ni zation of irrigationprojectstothose projects where farners
arew ! lingto organi ze i nto VWAs; seeking t he assi stance of vol untary
agencies ineducatingthe farners in efficient water use and wat er
nmanagerent and final Iy, introduci ng changes in | egislation for
fostering users’ participationinirrigation.

The Lawfor Farners’ Participationinlrrigati on Managenent

The rel evant changes in the [ awfor enabling farmers’
participationinlrrigation managenent cane by the enact nent of
the The Raj asthan Farners’ Participationin Minagenent of Irrigation
Systens Act in the year 2000. The Act enpowers t he ‘ Proj ect
Authority’ to delineate every comrand ar ea under each of the
irrigation systens on a hydraulic basis, which may be
admnistratively viable and decl are it as Witer Wsers’ area. Every
Vdter Wsers’ areaistobedividedintoterritoria constituencies bei ng
not | ess than four and not nore thanten. It provides for establishing
a Wt er Wser Association (WA for every Vter Wsers area. Every

39. These points have been taken from the Circular of the Irrigation Department of
Government of Rajasthan.
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WJAis to consist of all water users who are | andowners i n such
Vét er User area as nenbers. Al the nenbers constitute the general
body of the WIA. There has to be a Managi ng Cormittee for every
WAand the Project Authorityis responsiblefor el ectionof President
and nmenbers of the Managi ng Conmi ttee of the WJA by di rect
el ection fromanong i ts menbers by t he net hod of secret ballots.
Further the Proj ect Authority may al so del i neat e every conmmand
area conprising two or nore water users area as a D stributory Area.
Al the presidents of WJAs constitute the general body of the
Distributory Conmttee. The general body of the Distributory
Conmmittee al so el ects the President and t he nenbers of the
Managi ng Conmittee of the Dstributory Conmittee. Likew se, the
gover nment nay del i neat e any conmand area to be a Proj ect Area
whilerequiringit toforma Project Coomittee for every proj ect
area. All the Presidents of the Distributory Conmittee constitute
t he general body of the Project Cormittee. The Managi ng Conmittee
for every Project Conmittee shall be a ni ne-menber body el ect ed
by t he nenbers of the general body of the Project Coomittee.

The WUAs at the prinary level, the Dstributory Conmttee at
t he secondary | evel and Proj ect Cormittee at the project |evel are
together referred to as Farners Qrgani zati on under the law There
isalsoaliberty for the Managi ng Conmittee of a Farmers
QO gani zation to constitute subcommittees to carry out their
functions. Besides the governnent i s enpowered to (a) forma new
Farmers’ Organi zati on by separating the area fromany Farners’
Q gani zation; (b) increase the area of any Farners’ Q gani zati on;
(c) dimnishthe area of any Farners’ O gani zation; and (d) alter
t he boundari es of any Farners’ G gani zati on.

Finally, the functions of Véter Users Associ ati on under the
2000 | awi ncl ude (a) to prepare and i npl enent a Vér abandi schedul e
for eachirrigati on season, (b) to prepare aplan for the nai nt enance,
extensi on, i nprovenent, renovation and noder ni zation of irrigation
system (c) toregul ate the use of water anong the various outl ets
under its area of operation, (d) tomaintainaregister of | andowers
as publ i shed by t he revenue departnent, (€) to nonitor fl owof water
forirrigation, (f) toresolvethedi sputesif any, betweenits neners
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andwater usersinits areaof operation. The Act al so enpowered t he
Sate Governnent to make rul es for carrying out the purposes of the
Act that the Sate governnent final ly didlast year.

I n pursuance of the 2000 Act The Ry ast han Farners’ Parti ci pati on
i n Managenent of Irrigation systemRul es, 2002 cane i nto being in
Qct ober 2002. They stipul ate that every water users area shal | be
divi ded i nto such nunier of territoria constituencies as gi ven bel ow

Table No. 1 WiAs and their territorial constituencies in Rgj asthan

Area of Véter Nunber of
Wsers Associ ati on territorial constituenci es
Ut 0 1000 hect ar es Four
From1001 t o 1500 hect ar es Ix
From1501 t o 2000 hect ar es H ght
Mor e t han 2000 hect ar es Ten

The Rul es further require that the nmap/ sket ch of each wat er
user s area show ng the boundaries of territorial constituencies shall
be prepared with the project authority and t hen t hey needs to be
publ i shed by af fi xi ng themon t he noti ce board of the office of the
Project Authority and noti ce board of the concer ned Panchayat, Vét er
Users Associ ation, Dstributory Coomittee for i nformation of water
users who are land owners®. The Tehsildar of the areais required to
prepare | ist of water users who are | andowners and renewt hemevery
year during the nonth of January on the basis of record of Land
Rghts. Notably the Farners Qrgani sationis requiredto conduct a
social audit at the end of each crop season. The social audit shal | be
for bothwater utilisationagai nst the water budgeti ng and expendi ture
i ncurred for the mai ntenance and const ructi on, i nprovenent of
the systemw threferencetothe funds avai | abl e t o each of the Farners’

40. For all these provisions see Section 3 of the 2002 Rules.
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Qganisation* Asignificant feature of these newrul es i n Ry ast han
isthat , they enabl e the farners organi zati on i ncl udi ng the WAto
constitute subcormittees to carryout specific functions assigned
by t he Presi dent and on t he reconmendati on of the Managi ng
GCommittee.* Thus there coul d be Adm nistration, Finance and
Resour ces Sub-committee, Wrks Sub-Conmittee for Water User
Associ ati on, Water Managenent and Agri cul ture Sub-Committ ee,
Moni t ori ng, Eval uation and Trai ni ng Sub- Commi ttee and Chak
Samti. The Managi ng Conmittee nay constitute chak w se Chak
Sanmiti for efficient distributionof water andto i npl enent deci si on
t aken by general body rmeeting within the chak concerned. Chak
Saniti shal | consist of three farner nenbers of the concerned chak
nom nat ed by the President/ Chairperson of the Farners
Q gani sation. The provi sion needs to be kept in mnd for the case
studi es gi ven bel ow

Case Sudy No. 1: The Kharad Irrigation Project and its Canal s

Kharad Irrigation Project is oneof theoldest Irrigation project
i n Raj ast han and was conpl eted i n t he year 1887. There i s one nai n
canal nanel y Kharad rmai n canal of f-taking frompick up weir of
Kharad dam The main canal is 6.95 kmlong. The systemhas
three branch canal s al so.*

The Irrigation Departnent has carried out a study on t hese
Canal systens which points out that thereis near total |ack of
farmer’ s participation in managenent and water distribution
t hough

41. Thesocial audit shall cover: Equity inwater distribution; Increasein production; Increase
in productivity; Crop diversification; Multiple cropping; Water use efficiency; Utilisation
of theresources for the execution of Works; Type and nature of thework for maintenance
& repair of the system; Methodol ogy/procedure followed in the execution of the works
on distribution and drainage system; Improvement in the cultivated area of the Farmers'
Organisation compared to previous season; and Quality of works undertaken;

42. See clause 53 of the 2002 rules.

43. These include the Patalbas branch canal: 6.10 km long; Tholai branch canal:4.91 km
long and Samore branch canal: 3.81km long. The system has 4 minors also, two minors
off taking from Tholai branch and two from Samore branch canal.
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VWt er Wser’ s Associ ati on at mnor | evel . 4

Uhder Ryj asthan Wt er Sector Restructuring project after detail
traversi ng and survey, various deficiencies inthe systemwere
i dentified and probabl e sol uti ons were thought out for Re-designing
of canal section, renoval of un-authorized outl ets and i nprovenent
of canal sectionandto providelining. Apart fromthese structural
neasures it is al sorecogni zed that there is a need to devel op
awar eness anong the farmers for efficient use of water through
formng of WJWA's, thus inproving overal |l nmanagenent practices
inthe command. WJAw || also take up the work of annual
nai nt enance and fi xi ng of assessnent and recovery of water charges
and penalties etc. It is al so believedthat by inpl enentingthe
i nprovemnent s suggest ed above, the perfornance of the systemis
l'i kel y to enhance on account of fol | ow ng factors-reduction i n seepage
| osses, equitabl e and proportionate supply to a | chaks and undi sput ed
tinely supply to al | beneficiaries through organi zed systemof WA s.

Ascertaini ng t he overl ap of WJAw th Panchayat s

The Vdt er User Associ ation has been constituted for the Kharad
Irrigation Project. This has been done i n pursuance of The Ryj ast han
Farners’ Participationin Mnagenent of Irrigation Systens Act descri bed
above. Even though the Act requires that the WIAs be creat ed by an
el ectoral process, here the WA presi dents have al | been el ect ed
unopposed i n t he second hal f of the year 2002. For the purposes of
the present study it is inportant to see what is the Water User
Associationinthe Kharad Irrigation Project and what are the Revenue
Villages wththe Vdter Users Area. This can be seeninthefoll ow ng
Tabl e

44. 1t further points out that there is no organization of farmers for proper distribution
handling and application of canal water to their fields and dispute resolution tendency is
totally missing. Farmers even do not hesitate to damage canal structures for getting
water out of turn and in excess of their requirement.
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Tabl e No. 2 WJAs and t he Revenue vil | ages w thin the area of WIAs

The Nanes of \Water Revenue Vi | | ages within

User Associ ati ons the Area of WA

Pat al was WJA Daant!li /Pawa, Chakdantli,
Sankotda  Patal was

Thol ai WJA Kharad, Sai pur, Aandhi, Thol ai

Sai pur WJA Sai pur, Aandhi, Gopal anas

Aandhi WJA Aandhi, Birasana

Bi rasana WUA Thol ai, Gopal anas, B rasana,
Kanwar pur a, Chak Kanwar pur a,
Bhondakheda

Foot al av WA Foot al av, Ranpurwas Thl i,
Dagar wada, Sankot da

It can be seen above that the entire Kharad Irrigation Project
ains at beneficiariesineighteenrevenue villages. Acloser | ook at
W' s nade around t he branch canal s under the Project woul d be
useful here. As the tabl e above shows, the Patal was WJA has
beneficiaries fromfive revenue vil | ages, nanely, Dantili, Bhawari,
Chakdantiti, Sankotda and Patal was. Sgnificantly of these five the
first three are withinthe G amPanchayat Bhawani, while the | ast
two are part of the Patal was G amPanchayat. Here al so note that the
total nunber of beneficiaries under the Patal was branch canal is
275 persons only, whi ch consi st of all water users who are | andowners
i n desi gnated wat er user area. As per the 2000 Act, every Vter
users areahastobedividedintoterritorial constituencies. (not |ess
than four and not nore than ten). The Patal was WJA al so has f our
territorial constituencies. Alsonote that every WA has to have a
nanagi ng conm tt ee headed by the President who i s el ected by the
general body of the WJUA I n addition, one menber each fromeach
of theterritorial constituency is al soto be el ected. Patal was WA
has thus four ‘el ected nenbers representing the four territorial
constituencies and a President whois fromthevillage Dantili. It is
inmportant tonotethat whilethe fivevillages, under two di fferent
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@G amPanchayat s where wat er user Area of the Patal was WJA runs
t hrough, has a popul ati on of over 5000 t he nunber of beneficiaries
of the Patal was branch canal is only 275 peopl e. Li ke-w se anot her
WA under the Kharad I rrigation Project, the Aandhi WJA overl ays
two revenue vill ages - Aandhi and Birasana - who are part of two
di fferent Panchayats. The Aandhi WJA al so has four territorial
constituencies and i s a headed by a Presi dent fromthe M | | age Aandhi .
Bot h of the WJA Presi dents — as al |l the ot her WA el ect ed heads —
have been el ect ed unani nousl y i n August 2002.

Tal k of Li nkages bet ween WJA and Panchayat s

Ther e was no evi dence of any exi sting — or brew ng — confli ct
bet ween t he Sarpanch and the ‘el ected” WJAPresidents, bothinthe
Pat al was and Aandhi Véter user areas. The singl e bi ggest reason for
thisisthat there has not been adrop of water i nthe Patal was branch
Ganal and the Birasna minor over thelast ‘fewyears’! Asthe Aandhi
WA President said, ‘ HimLog Bi na F te ke Thanedar hain’'. (Literally,
we are of ficers wi thout badges!) Wat is the poi nt of bei ng aPani
Sanmiti Adhyakshya (Wt er Associati on Comittee President) when
there is no Pani (Wter) anywhere, he | anented. Because of this the
WUAs, whi ch were constituted i n August 2002, continues to be
dysfunctional today. This has obvi ated any possibility of any inter-
institutional conflict betweenthe G amPanchayat and t he WJA, or
any personal ity cl ash between t he Sar panch and t he Presi dent WA
thus far. However, the Aandhi WJA Presi dent had strong vi ews on
what shouldbe hisroleinfuture. Hrstly he saidthat bei ngthePani
Saniti of the area, nanagenent of two Ani cuts (check- dan) and
three Tal abs (Ponds) shoul d be their responsi bility. He was of course
not aware of the deci sion of the Raj ast han Gover nnent by whi ch al |
the Mnor Irrigationworks w th GCAupto 90 has been transferred
under the control of G amPanchayat/Panchayat Samti. Wen t he
irrigated area by a — tank covers two or nore than two G am
Panchayat, such tanks are to be handed over to the Panchayat Samti .
The Cabi net deci si on rul es out the possibility of what t he WA head
sai d. However, the transfer to GamPanchayat — of all such m nor
irrigationworks - becones effective only when the concerned G am
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Panchayat passes a resol ution for taking over the control of these
tanks. And out of fivewater tanks in Dantili and Aandhi vill ages,
thereisonly onetank adjacent tothe village Dantili inrespect of
whi ch t he @ amPanchayat has passed a resol uti on —the only tank,
whi ch t he Panchayat bel i eves can bring i medi at e returns by i ssui ng
l'icenses for fixed prices for fishing purposes.

Tal ks i n Jai pur on the question wereinstructive. The seni or
officialsinthelrrigation Departnent i nforned that the Mnister
was of the cl ear viewthat the Panchayat representatives shoul d be
kept out of the WIAs inthe State. This was primarily because of
their ‘“divisive' political nature. Qhpointingout that the Pl Ml aw
itself creates aparallel political process for the Whs, it was said
that this aspect requires acloser understandi ng. Qnthe other hand,
the Secretary of the Panchayat Raj Departnent sai d that there was a
definite need to invol ve the Panchayats i n the WJAs bei ng creat ed
inthe Sate. Infact hesaidthat inhisearlier assignment wth one
of thepilot initiativesfor Participatory lrrigation Minagenent in
the Kota Coomand Area in the State, he had suggested in official
capaci ty that the Sarpanch/ Up- Sar panch shoul d be part of the WiAs.
The two views were affirnation of the fact that the stand one takes
on an i ssue can real | y depend on wher e one sits!

Case Sudy 2: Chak Sanmitis of the ‘'l GNP
The |G\P and I ts (hj ecti ves

The Rgj asthan Canal Project (RCP) renaned in 1984 as the Indira
Gandhi Nahar Pariyoj na (1 G\P) was concei ved i n 1948 by Shri Kanwar
Sain, the then hief Engi neer of the B kaner Sate.* It represents
one of the nost anbitious endeavor by the post | ndependence
nmodern Indian State to bring in H mal ayan Waters to the vast
stretches of the doninant!y dune covered arid and hyper arid regi ons
of the Indian Thar.“ The obj ectives of | G\P as nentioned in a revi ew
report include the foll ow ng: drought proofing of the area and

45. After the inter-state agreement of 29h January 1955, the administrative sanction was
accorded in July 1957 to flag off the project in March 1958.

46. See Ghai Rahul, Whither Commons: State and Land Use in the Canal Command Areain
the Pugal Region, Bikaner, March 2002.
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i nproverent of |iving conditions, provision of essential and
devel opnent al needs of water for drinking and industrial use,
provisionof irrigationfacilitiesintheareain order to devel opthe
vast area and resources to neet the grow ng denand for agricul tural
products, creation of enpl oynent opportunitiesintherural sector,
settlenent of thinly popul ated areas with a vi ewto easi ng pressure
on | and due to popul ati on increase in other parts of the State,
fulfillment of the demand for drinking water, fodder and forage for
t he vast ani nal popul ation of the region, checking the spread of
desertification and i nprovenent of the ecosystemthrough | arge scal e
afforestation, and provi si on of opportunitiesfor overal | devel opnent
of the area through creation of infrastructure for expl oi tation of
nat ural resources, devel opment of industries etc.”#

The Coning of the Chak Samtis in | G\P

In I GNP t he Conmand Area Devel opnent Aut hority ( CADA)
took theinitiativeinformng Chak Samties for i nduci ng farners
participation. AChakis an outlet command, which in CAD | G\P
has a cul turabl e command ar ea of 200-400 ha. Seni or CADA and
Irrigation departnent officials point out that at nmany pl aces t he
Chak Samties were forned even before the construction so t hat
they coul d be i nvol ved i n t he M anni ng process. | n such process t he
Irrigation Wng of CADwas the Nodal Agency for form ng the Chak
Sanities and | ater on after construction, the same Chak Sanities
wer e recogni zed and used for participation of farners by CADAfor
itsvarious activities. Inother cases, such Chak Samti es were f or ned
after construction by Agricul ture extension wi ng of CAD.
S gnificantly according tothemthe “Chak Samties are only forned
wher e chai r man and nenber s can be sel ect ed unani nousl y to avoi d
devel opnent of frictions withinthe farnmers in a Chak which coul d
be caused i f el ections were to be held.” Further on their own
admssion these efforts at use of Chak Saniti es have not been very
successful as their i nvol venent is not up to desired or envi saged

47. IndiraGandhi Nahar Project —Mission Findings and Recommendations By J. Schwarz, M.
Harai, Z. Herman; Mashav & CINDACO, Govt. of Israel in Collaboration with USAID,
April 1994; p. xiv.
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extent. The constitution of Chak Samitiesinthe stage |l of the | G\P
began in 1996 w t h t hese thak Samiti es bei ng cal | ed the Nahri Kshetra
Vikas Sanmiti (NKVS). This was done ontheinitiative of CADAand
these NKVSwere regi stered as | egal entities under section 28 of the
Raj ast han Soci eties Registration Act. Thelegal status of these NKVS
as wel | as their objectives was deci ded by the CADA 4 The docunent
that registers the NKVSunder the Soci eties Registration Act nenti ons
thefad | owngobj ectives of the NOS®: (1) create conditions for social
and econon ¢ devel opnent of the Chak abadi (popul ation). (2) carry
out study and anal ysi s of the various aspects of devel opnent of the
abadi and t hen creat e devel opnent proj ects in accordance with the
probl ens of the local comunity as well as inpl enmenting the
projectswiththe full participationof the community and (3) take
the prinmary rol e i n devel oprent, nanagerent and protection of
nat ural resources whil e devising adistributory nechani smfor
sust ai nabl e use of these resour ces.

The m ni nummenbers of the Chak Samti es were kept at 15.
I't was al so nade cl ear that at thetine of transfer of Irrigationsystem
m ni mrum51%o0f the total nenbership of the Chak Samti shoul d
stand, of which at | east 50%neniers shoul d be fromt he | ower reaches
of the Canal systens. E ght years down the | i ne sone of the naj or
probl ens of these Chak Sanities face today are: acute shortage of
water inthe Mnors, the bad physical conditions of the Vet ercour ses,
the Pattas bei ng not i ssuedto the residents of these Chaks, severe
short ages of basi c anenities conpounded by t he non-recogni ti on of
Chak abadi s as revenue vil l ages and final |y, despite repeated prayers,
i nteractions and correspondences wi t h t he concer ned depart nent s
for alleviations of their problens, nothing has happened.

The Probl ens faced by the Chak Sanitis
The probl ens of the Chak Samtis or the Nehri Kshetra M kas

48. As was pointed out to the author that the Registration of the NKVS was done
‘enthusiastically’ by the CADA by coming up with temporary camps at respective local
places where the officials and the Registrars for the Societies Registration were also
present.

49. Thisisarough - though not very of the mark - translation from Hindi.
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Sanmits (NKVS) can be put down i f these points: (1) NKVSwas creat ed
for 1 ocal devel opnent purposes, includingbut not [imtedto Natural

Resour ce Managenent, but seven years down the |ine, they have
been | eft redundant. (2). The Chak Abadi has not been brought under

t he coverage of revenue vill ages and neither has the Samti been
gi ven a footi ng under the new Pl Ml aw. The possi bl e i npact of

beneficial /wel fare | egislation has total | y escaped t hemover t hese
years. (3). Wilethey areregisteredlegal entities, NKStoday does
not cone under any of the policy or | egi sl ative schene envi saged by
the state of Rajasthan. (4). Nowater intheir mnors, 30%of their

I and reversed and no | onger in Cormand area, Agricultural |and
due to themnot allotted, 100%drought decl ared vill ages anong t hem

Facedwthall thisthefornation of villagelevel groups (NKVS) has
not helpedat all asit has not beenabletoassert its rightsin absence
of desired |egal backing. They are aliving exanpl e of fornally
constituted groups wth nolegal rights whatsoever. (5). Duringtheir

exi stence the chak samties were pronised di fferent things by
di f ferent government departnents. Even t hough none of these
prom ses have been fulfilled, the samties have been hel pless in
enforcing them (6). Despite having the nmandat e of Nahri M kas,

t hey have been total ly unaware of present and proposed wat er

di stribution system schedul e of delivery of Irrigationwater etc. (7).

Despi te having the nandat e and al egal constitution, it isinexplicabl e
as t o why NKVS shoul d be depri ved of the advantage that the spirit of

the newPI Ml awbrings inthe Sate. Despite Pl Mbeing i ntroduced
inthese areas in 1996 with the constitution of the Sanitis, now
when it has found al egal backinginthe Sate these very areas have
been over| ooked. P Minthe Sate woul d be a misnoner if it doesn't

apply tothe | G\°P Command area. And finally, (8). Invarious forum
for over the years, they have articul ated their denands but wth very
littlesuccess.
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COWPI LATI ON OF EXTRACTS FROM SOVE GRAM PANCHAYAT
RESOLUTI ONS | N BHULARI SHOW NG THE LI NKAGE BETWEEN

CHAK SAM TI'S AND THE PANCHAYAT
(Translated fromQiginal inHndi)

Dat ed 2™ Qct ober’ 2002: Mahendra S ngh Mati, Sarpanch, Gam
Panchayat Bhul ari .

Those present at the G amSabha are of the viewthat that

devel oprrent prograns shoul d be carried out by t he NKVS,

Sothat theworkis goodinquality, it iseconomcal andis
fully conpl et ed. These ki nds of agenci es shoul d be gi ven
preference by the governnent and non-gover nment al

organi zations so that the area can be developedinits true
sense.

Dat ed 2™ Qrt ober’ 2002: Mahendr asi ngh Mati, Sarpanch, G am
Panchayat Bhal uri .

The proposal was nade for the construction of a bridge over
Gkul Mnor (RD No91/2), the financia proposal for which
has al ready been nade, however due to paucity of fundsit is
i npossi bl e to go forward wi th the project. The Vérd Sabha
has t aken a deci si on t hat the G amPanchayat w th the hel p
of its ownresources wll construct the bridge.

Unhdat ed: JAMof fi cer.

As per the orders of the forest department a coop forest
management soci ety has been constituted in 2 GV
docunent s of whi ch has been sent to you for registration.
V¢ hope that you have al ready conpl eted the formalities. |f
not then kindly deal with the natter pronptly.

Dat ed: 26!" January’ 2003. Kushal si ngh, gramsevak

Aproposal submttedto grampanchayat bhal uri, invol ving
the cutting, covering, desilting, etc of the canal s and NKVS
has been i dentified as the inpl ementati on agency.

Dat ed: 26" January’ 2003, Mahendr asi ngh Mati, Sarpanch, G am
Panchayat Bhal uri .
The popul ation of the revenue village Bandl i, includingthe
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chaks 1-4 GV 1-2 BV 6 MKDis 1800 and therefore it shoul d
be i ncl uded wi t hi n t he purvi ewof the PMSadak Yoj ana.

Dat ed: Dated: 26" January’ 2003, Mahendr asi ngh Miti, Sarpanch,
G amPanchayat Bhul ari .

Proposal has been made for concretization of Bandli tank
through t he use of the funds avai | abl e under t he swaj al dhar a
schene. Thevillagersarewllingto contribute 10%share for
the proj ect.

Dat ed: Dated: 26" January’ 2003, Mihendr asi ngh Miti, Sarpanch,
@G amPanchayat Bnul ari .

War d Panch Laxman Si ngh has proposed that in 21RD Gokul
M nor does not have bridge andit is creating a probl emfor
the residents of the chaks and vill ages. The Govt dept has
been unabl e to do the work and therefore it shoul d be
conpl et ed by t he gramPanchayat .

Dat ed: Dated: 26" January’ 2003, Mahendr asi ngh Miti, Sarpanch,
@G amPanchayat Bnul ari .

Inorder to— and — of the 4MKD canal funds fromthe MLA
quot a and t he drought rel i ef fund shoul d be used. For this
pur pose NKVS 2 GMshoul d be used as t he i npl ermrent ati on
agency.

Dat ed: 26'" January’ 2003. Kushal si ngh, gramsevak
Inorder todesilt, cover and repai r the 9 MKDchannel , it is
proposed t hat NKVS shoul d be t he i npl enent at i on agency.

10) Uhdat ed: Kushal si ngh, gramsevak

It is proposedthat i norder toundertake desilt, -, - channel s
1, 3GV and 5D t he funds under the “apna gaon apna kam
yoj na” shoul d be utilized. The proposal has been di scussed
w th and has been appr oved by 2GV

11) Uhdat ed: Kushal si ngh, gramsevak

Proposal for the enpl oynent of woren i nthe Saarn Jayant i
Pl an. The approval for this proposal has been taken from
2@Visamti .
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Devel opnment Committees of Panchayats or Wter User
Associ ati ons?

As t he above box shows t he GramPanchayat resol utions
especi al |y of the recent past were cl osel y seento assess the nature
of interface between t he Panchayat bodi es and t he Chaks Sanmitis in
the area. These resol utions throwsone needed | i ght on the i ssue.
(For an overviewof extracts fromrel evant Bhul ari G amPanchayat
resol uti ons see t he Box above) One of the resol uti ons seemto cl early
suggest that NKVS are envi saged nore or |l ess as the Vill age
Devel opnent Cormittees under the control of G amPanchayat while
recording clearly that “the GamSabha is of the viewthat
devel oprrent programres shoul d be carri ed out by t he NKVS.”
Anot her resol ution shows that the G amPanchayat identifies the
NKVS as the | npl enenti ng agency for cutting, covering and desilting
of canals. Thisis followed by anot her G amPanchayat resol ution
that identifies the NKVSto do canal rel ated works as the
i npl enenti ng agency whileitself utilizingthefunds under the MA
quota for this purpose. The G amPanchayat al so seemto be | ooki ng
to the needs of the Chaks and i n one case was sanctioningits own
fundstoconstruct a‘Pulia (alocal bridge) i na Chak abadi .

The resol utions of the G amPanchayat Bhul ari seemt o suggest
clearly that the NKVS (Chak Samties) areinoverall control and
supervi si on of the GramPanchayat. However, organi zations
supporting Chak Samitisinthis area frequently i nvoke t he new
Participatory Irrigation Managenent | awand appear to be of the
viewthat the Chak Samti es be recogni zed as t he WJA under t he
Raj ast han Farners Partici pati on | n Managenent of Irrigation
Systens Act 2000. % | ndeed t he history of Chak Samities has been
largely intertw ned with the evol uti on of Participatory Irrigation
Managenent in the | G\P area and thus this perception is not
w thout reason. Infact, the newrul es nade under the 2000 Act cal | ed
t he Raj ast han Farners Parti ci pati on and Managenent of Irrigation
SystemRul es 2002 seemt o strengthen this view The 2002 rul es
provi des for appoi ntnent of Project Authorities for the purpose of

50. Interactions in this regard were carried out with the Arid Zone Environmental and
Research Centre (AZERC) Urumul Trust, Bikaner and Shanti Maitri Sansthan. Pugal.
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the Act and one of the appoi nt ees mandat ed under the rulesis the
Commi ssi oner, CAD, Bi kaner for the | G\P Command ar ea. 5! Besi des
the rul es al so enpower the managenent commttee of a Farners
organi zation (the WJA's or Distributory Conmttee or Project

Commttee) to “constitute chakwi se Chak Samti for efficient

distributionof water and to i npl enent deci si ons t aken by t he general

body neeti ng withi n the Chak concerned. Chak Saniti shal |l consi st

of three farmer nenbers of the concerned Chak nom nated by t he
Presi dent/ Chair Person of the Farners O gani sation (WJA) "%
Not wi t hst andi ng t hese provi sions the troubl e w th accepting t he Chak
Sanitis as the Véter User Associ ation under the newlawis that it

woul d then substantial ly restrict the nature and functions of the
Chak Samities. Inportantly, the NKVSis not aNahri Vi kas Saniti

(literally Canal Devel opnent Cormittee) but a Nahri Kshetra M kas
Saniti (literally Canal Area Devel opment Conmittee), whichis
responsi bl e for the overal | soci al - econon c devel opnent of the Chak
abadi . I ndeed as t he docunent regi stering the Chak Sanitis as
Soci eti es under the Raj ast han Soci eti es Regi stration Act show they
have | arger roleto play than nere water distribution, delivery and
noni tori ng. Whet her these Chak Sanitis are devel opnent

conmittees or Wter Wser Associationis at the heart of their probl em
of asevereidentity crisis today.

51. Seerule 15 and rule 56 in this context.
52. Seerule 53 of the 2002 rules.
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\%
RURAL WATER SUPPLY, PANCHAYATS AND LAW I N
MAHARASHTRA

Introduction: Village Véter Supply Coom ttee (WABC), Panchayat s
andits Sate Gont ext

Arecent resol ution of the Vter Supply and Sanitation
Depart ment, Governnent of Maharashtra reads thus: “APolicy
deci si on t o nake revi sed gui del i nes i ssued by t he Gover nnent of | ndi a
appl i cabl e to Accel erated Rural Véter Supply Programe of Central
Gover nnent and M ni numNeeds Programre of State Gover nment has
been t aken by the S at e Gover nnent vi de Gover nnent Resol uti on dat ed
27t July, 2000.... Accordingtothe Resol ution, the Rural Véter Supply
programe wi || be i npl emrent ed on ‘ Demand dri ven and Communi ty
Parti cipative principles . Accordingly, choice, design, planning,
i npl enent ati on, operation and mai nt enance of the schene are required
t o be done by the benefi ciaries’. 3 The sai d Gover nnent Resol ution
around t hree years ago fornal | y announced t he begi nni ng of critical
ref orns under way for the Rural Water Supply programme of the
Sate of Miharashtra.

The Resol utionitself laiddowninclear ternsthe constitutional
context for the reforns while making a Village Véter and Sanitation
Comm ttee (WO the cornerstone of the proposed demand dri ven
and decentral i zed Dri nki ng Vt er Supply Schene in the rural areas
of the Sate. Infact one of theinportant-and explicit-objective of
t he Gover nment Resol utions (GRs) seeki ng to usher in a demand
driven rural water supply schene is to enpower the Panchayats in
the process. The 3" Sept enber 2001 S ate GRrecogni zes thi s need
while clearly saying, “After 73" Anendnent to the Constitution,
t he subj ect of drinki ng water has conpl etel y been brought under
the authority of the Panchayat Raj Institutions in accordance wth
t he 11" Schedul e of the Constitution”. The QRalso saidthat (a)
Gover nnent has deci ded t o del egat e as nmuch power and aut hority

53. Government Resolution No. RWS-1001/CR-190/WS-07 and dtd. 3.9.2001, Water Supply
and Sanitation Department, Government of Maharashtra.
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as possibletothelowest tier of PR's; and (b) Accordi ngly, wherever
possi bl e, powers have been given to the GamSabha. It hel ps
i ncorporate the principle of direct denocracy i nthe water supply
policy of the Sate. That being so at | east theintention of the Rural
Vét er Supply and Sanitation (RABS) Programre i n the St at e cannot
be faulted. It seeks to give effect to aninportant principle of
denocrati c devol ution of powers: - Anything that can be done at a
gi ven; |l evel — GamSabha, G amPanchayat, Panchayat Samti or
Zi | a Pari shad- shoul d be done at that | evel and not at the hi gher | evel .

Wii | e seeki ng to vest power and aut hority to possibly t he | onest
tier of PRs the QRsays that this coul d be t he“GamPanchayat or
oher simlar institutional entitiesfuctioningat thevillageleve”. Hvever,
whet her enpower ment i s done of the GramPanchayat or anot her
institutional entity nakes a crucial difference. As pointedout ina
precedi ng section, thereis aneedto guard agai nst creation of parall el
institutional bodies at thevillagelevel. The QRconstitute Village
Water and Sanitati on Comittee (WBQ) for inpl ementation of the
schere. As per the Resol ution, the conposition of the WBCis a
decision “total Iy w thin the conpetence and di scretion of the Gam
Sabha” subj ect only to at | east 50%wonen nenber s and al so adequat e
nunber of backward cl ass representatives. Li kew se, the decisionto
appoi nt Sar panch or any ot her person as t he chai rman of t he WAEC
shoul d al so be taken by the G amSabha onl y. Besi des, the GRsays
“MWSC wi | | have status and authority of a coomittee of G am
Panchayat for all actions”. However, such a status can have certain
| egal consequences. For exanpl e a conmittee of G amPanchayat
woul d nean t hat t he Panchayat “rmay at any time w thdrawthe
del egati on or assi gnrment of powers duties or functions”: wththe
commttee- as per the Bonbay M | | age Panchayat Act 1958. Whet her
such aresult is envisaged under the RMBSis, however, not clear.
These aspect s are expl ored furt her i n subsequent secti ons.

The St at e Panchayat Law regi me and Wat er Managenent

For a better understandi ng of the recent Vter Sector reforns
inthe Sate of Miharashtra, it isfirst inportant to appreciatethe



48

existing | egal framework that operatesinthis sector inthe Sate.
The Panchayat Raj Institutions in Maharashtra are primarily
governed by two separate | egi sl ati ons. Wil e Bonbay Vil | age
Panchayat Act of 1958 governs the GramSabha and the Vil | age
Panchayat, the Zi | a Pari shad and Panchayat Samti is governed by
Mahar ashtra Zi | a Pari shad and Panchayat Samtis Act 1961. S nce
t he Gover nnent Resol uti ons on t he RABS provi ded for the creation
of the Village VWater Supply and Sanitati on Coomittee (WO and
grants it the status of Sub Committee of the G amPanchayat, sone
of the provisions of the Bonbay M I | age Panchayat Act of 1958 becone
i medi atel y rel evant. The Act enpowers t he G amPanchayat to
formone or nore comittees of its menbers and entrust to each
conmittee certain duties and functions, if the Panchayat so deci des.
The fornati on of each conm ttee (whi ch nay even i ncl ude a wat er
supply cormittee), duties and functions del egatedtoit shall be done
by the resol uti on of the Panchayat. S gnificantly the Panchayat has
power to di ssol ve any such conmttees and wi t hdr aw power s and
duti es of any such coomttees.

The G amPanchayat i s al so enpowered by the Act tolevy, (a) a
general water rate whi ch nay be i nposed inthe formof rate assessed
on bui I dings and | ands; (b) a special water rate for the water supply
by t he Panchayat through pi pes whi ch nay be i nposed i n any form
i ncludi ng that of charges for suchwater supplied;, (c) afeefor supply
of water fromwel | s and t anks vesting i nthe Panchayat for purposes
ot her than donestic use and for cattle; and (d) a special sanitary
cess upon private | atrines, prem ses or conpounds cl eaned by t he
Panchayat Agencies. It isal sorelevant tonote herethat “ if inthe
opi ni on of the Panchayat Samti the i ncone of the panchayat falls
bel owwhat is necessary for the proper discharge of the duties
specifiedtoit, the Panchayat Samiti may require the panchayat to
take steps within six nonths, toincreaseits inconeto such extent
as the Panchayat Saniti considers necessary. |f the panchayat fails
totake adequate steps toincreaseits inconetothe required extent
the Panchayat Samti nay requireit tolevy any of such taxes and
fees as found necessary by the Saniti.

Sone of the provisions of theMiharashtra Zila Pari shad and
Panchayat Samitis Act 1961 are al so significant. The Panchayat at
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Zila Parishad Level isto be headed by the President, Z|a Parishad
whi ch shal | “exerci se adnini strative supervi sion and control over

the CEO for securinginpl enentation of theresol ution or decisions
of the Zi|a Parishad, Standing Coomittee, Subject Cormttee and
t he Panchayat Samti. By an Arendnent in 1993 to the 1961 Act it

has been nade cl ear that every Zi|a Pari shad shal | appoi nt a Véter

Conservation and Drinking Water Supply Comrittee. This
Gmittee shal | consist of the President as the ex-officioChairnan
and Chai rnen of the Agricultural Conmittee, the Finance
Committee and the Wirks Conmittee. Apart fromb5 El ected
Gounci l ors the coomittee al so has the CEOas ex-of fi ci o menber but

having no right tovoting. Besides the general powers and functions
of the Zila Parishad i ncl ude sancti oni ng works or devel opnent

schemes withinthe District apart fromdoing al | thi ngs necessary
for proper discharge of its functions and duties under the Act. The
powers and functions of the Panchayat Sanitis under the | 961 Act

i ncl ude preparation of overall plan of works and devel oprent

schernes t o be undertaken i n t he bl ocks and al so fromt he bl ock grants

withaviewtoutilizinglocal resourcesinthe block tothe naxi num
possi bl e extent .

Case Study No. 3: The Rural Water Supply Scherme in Villages in
Satara

To assess theinitial inpact and to appreciate better the | ocal
context for the applicability of the Rural Vdter Supply and Sanitation
Schene (RABS) inthe State, fieldvisits were nade to two different
villagesintheDstrict Satarawherea P | ot of the Schene has al ready
been undertaken. Sore rel evant notes fromthese villages are
present ed bel ow

Dare M | | age, Tal uka: Mahabal eshwar, D strict: Satara

The M|l age Dareis apart of G amPanchayat consisting of three
villages viz. Jawal i, Dare & Haroshi. The econony i s nai nly based
on agricul ture. The nunbers of househol ds in Dare are 32 (popul ation
approx. 177 with 73 bel owthe poverty line). There are 7 el ected
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Gram Panchayat nenbers. The G- am Panchayat has 5 sub-

committees. These Conmittees are in: Education, Heal th, Tax
col l ection, Social VWl fare and Construction. Further, the G am
Panchayat has a total sanctioned staff of one. The G amSevak,

reporting tothe BDQ is responsibl e for communi cati ng gover nnent

schenes to vill agers, keeping records, conpiling accounts, reporting
of activities to BDOoffice, etc. The GamSevak is the only
gover nirent enpl oyee i n t he G amPanchayat and i s appoi nt ed by
Z | a Pari shad.

At thetine of thevisit there was no existing water supply
schene in the village. However, the G-amsevak i nforned that a
P ped VWt er Supply Schene has been proposed by the M I | age whi ch
Wil bringwater tothe Village froma Pond at alittle over three
Ki |l onmeters di stance. Adecisionto forma Village Vter Supply
Committee (WABC) had been taken though it had not yet been
formed. However, duringthe visit a Resol ution of Z|a Parishad,
Satara was seen laying down clearly that for the village Dare there
woul d be an 18 nenber Vil |l age Devel opment Committee (and not
WABA ) with the Sarpanch necessarily bei ng the Vi ce Chai rman.
The deci si on seened to be taken wi t hout even taking into
confi dence the Gram Sabha and coul d t hus be seen to be in
contravention of the Government resol utions for the RABS
Pr ogr amme.

Degaon M | | age, Tal uka and Dstrict: Satara

The vil | age econony is nai nly based on agricul ture. The
nunber s of househol ds reported by G amPanchayat are 875
(popul ati on approx. 4373) w th 119 househol ds bel owt he poverty
line (BPL). There are 7 el ected G amPanchayat nenbers. The
G amPanchayat has constituted the fol | owi ng 5 sub-conm ttees
narmely a Heal th Conm ttee, Educati on Comittee, Tax Recovery
Conmittee, Social Welfare Conmittee and a Construction
Conmittee

There i s a pi ped wat er supply schene i n t he Degaon M | | age.
There are 5 borewel | s and except one the remai ni ng bore wel | s were
not functioning. It was al soworth noting that out of 10 hand punps
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inthe village while two were seasonal the renai ning were not in
wor ki ng condi ti on. The Panchayat al so i nforned that there were 25
individual tapsinthevillage. The G amPanchayat al so | evies water
charges. B lls areraised onyearly basis. For individual water supply
connections, bills arerai sed on annual basi s (indivi dual connection
@Rs. 30/ - per nonth & common tap @5/ - per nonth per fanily).
The wat er tax recovery was sai d to around 70%l argel y due toirregul ar
suppl y of water.

AVillage Véter Supply Commttee (WC) was forned by t he
@G amSabha on 25t h Jul y 2002 af t er recei vi ng Gover nment Resol uti on
tothis effect. The WBC consi sts of 11 nenbers el ected by the G am
Sabha. Two of the G-amPanchayat nenbers are al so nenbers of the
WEC However the WMBC was yet to take a deci sionwth respect to
a newschene till the end of the year. There was a new Gver nnent
Resol ution (&) on adoption of Rain Wter Harvestingin every
village but the WECis yet to adopt the GR M|l agers are not cl ear as
to whet her a separate WACis to be forned or the exi sti ng WABC
can take decisioninregardtorain harvesting. Finally, noGam
Panchayat Conm ttee menber had recei ved any type of training
rel atedtowater supply.

AFieldbased critique of Governnent Resol uti ons on Véter Supply
and Panchayat s

Areviewof the Government Resol utions | ayi ng down t he Rural
Wt er Supply and Sanitation Schere i n the State of Maharashtra
was done wi th the experience gainedinthe villagesin Satara and
withinteractions wth sone key officialsin Mnbai. Sore of the
key findings inlawand policy are briefly di scussed bel ow

Non- I nvol venent of Panchayat Samti .

ne of the glaring omssions inthe G on RAES has been t hat
theinternediatetier of the Panchayat —the Panchayat Samti at the
bl ock | evel —has not been assi gned any specificrole. If the present
schene has to go beyond t he proj ect phase and be accepted as a
statew deinitiative onwater sector reformthi s omssion has to be
addressed. Gficials of the Rural Devel opnent Departnent and Vét er
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Suppl y and Sani tation Departnent of the Sate agreewiththis view
I't was al so poi nted out that whether the QR's specifically stipulate a
definite rol e of Panchayat Samti or not - andin viewof their
substantial presenceinthe state - their invol venent inthe schene
cannot be escaped.

CEOZP and Presi dent ZP: Their Equation

The Resol uti ons passed by t he G am Sabha for demandi ng
drinki ng wat er supply schene i nthe village shoul d be subnmtted by
the WBCto the Chi ef Executive Gificer, ZilaParishad (CEQ ZP).
The criterionfor determningthe priority for approval of the schene
isalsoto beevolved by the CBQ The CEOZPis the authority, which
shoul d be gi vi ng t he t echni cal and admini strative sanctiontothis
schene. It isonlyif the CEOhinself is responsible for delay in
granting t he approval that an approval coul d be deened t o have been
taken w th the approval of the President of the ZP. It is clear from
t he way t he schene has been envi saged that the rol e of the CEOi s
prinary at the Zila Parishad | evel . 1t has been poi nted out before
that in keeping with the need for enpowering t he Panchayati Raj
Institutions, the Miharashtra Zi|a Pari shad and Panchayati Sanitis
Act, 1961 requires that the President of ZP shall exercise
adm ni strative supervi sion and control over the CEOfor securing
i npl enent ati on of the deci sion of the Zila Parishad. As the CEOis
anofficia functionary whilethe President of the ZPis an el ected
officeandintegral tothe PR nechani sm the significance of this
provi si on cannot be m ssed. Further the schene al so does not
envi sage howa |l egal | y creat ed subj ect coomittee of the Zi | a Pari shad,
narel y, Wt er Conservation and Dri nki ng Wt er Supply Cormitt ee,
canplay aroleinensuringtherural water supply inthe state. It
Wil bebest if theseexistinglegal institutionscanbeintegratedinto
t he scherne because keepi ng t hemdysfunctional especi al | y when
t hey have a | egal nandat e coul d be unsust ai nabl e over along term

The Rol e of the D strict P anning Cormittee (DPO

Another institutionfor whichthereis alawand alegal nmandate
as per the 74th Amendnent but which continues to be largely
dysfunctional inthe Sate is the DPC The schenes | i ke R/A&S need
tobeintegrated wth the |l arger pl anni ng process that i s envi saged
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by the 74" Anendnent. Sone ot her states provi de exanpl es of the
nature of the rol e that DPGCs can pl ay. For exanpl e, in Keral athe
DPCistheonly statutory conmttee that i ntegrates the pl ans of the
three tiers of Panchayat. S gnificantly these comttees have the
power s t 0 appr ove schenes drawn up by t he Panchayat. Li kew se in
Madhya Pradesh the District Pl anning Cormittee i s al so enpower ed
t o provi de bureaucrati c sancti on and approval of projects upto 50
| akhs. The preci se nandat e of the DPCs i n Mahar ashtra needs to be
ascertained especially asit is nowal nost four years sincethe |l aw
constituting the DPCin the S ate was enact ed.

F aci ng Mechani smf or Accountabil ity of the H gher Tier tothe Lower
Tie.

Under the exi sting RASthere coul d be a possi bility that what
i s proposed by the WCfromthe village | evel nay under go change
at the Zilla- Panchayat |evel. It needs to be ensured that once the
WEBC submit s a proposed schene for its sanction, it shoul d be bi ndi ng
upon the prescribed authority to take sone concrete action onthe
proposal withinalimtedtine frame. To be fair the Gvernment
Resol uti on dat ed t he 28t" Sept enfber 2001 t akes i nt o account t he fact
that if there is unreasonabl e del ay fromthe CEOZP, then the W&C
may proceed further by presuning that the schene has been gi ven
adnmini strative and techni cal approval . Hwever, it is not clear that
if thede-factoapproval is not granted, howthe di sbursenent of funds
coul d be achievedinatinely nanner. Thereforethereis aneedto
nake thi s aspect cl ear by naking it mandat ory that the prescri bed
aut hority shoul d take definite action on the schene proposed and
i nf or mt he deci si on taken to t he concerned WECw t hi n a sti pul at ed
time period.

The | ack of accountability of the WABC t owards the G am
Panchayat can al soresult inproblensinfuture, as there couldbe a
riseininter-institutional conflictsat thevillagelevel. Besides, the
I ack of accountability of the G amPanchayat itself tothe GamSabha
and t he recommendat i on of the G amSabha not bei ng bi ndi ng upon
t he Gram Panchayat and the VASC could | ead to biases in
devel opnent efforts. The Gover nnent Resol ution recogni ze t he need
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to put in place such nechani sns to ensure accountability but does
not provide exact neans tofacilitateit. Inkeepingwththelegal
mandat e of the 7379 Anendnent the VWSC needs to be nmde
accountabl e to the GamSabha i n addi ti on to t he nade account abl e
to t he G amPanchayat .

The Status of WABC and sone ot her questi ons

Fnally, inthe states’ RMS schene the technical and fi nanci al
approval of water supply project proposed by the User Conmttee
(being given the |l egal status of a gramPanchayat sub Conmittee)
has to be done by the Zi Il a Pari shad. There are a nunber of varying
per cepti ons on what can be the | egal status of the village water supply
and sani tati on cormittee proposed under the schene. Visit to sone
of the villages where the Schene was bei ng worked out inits pilot
phase, it was evident that while the G amSabha was to constitute
thevillagelevel water supply Gomitteeinits ‘total discretion’, it
was the Zi | | a Pari shad CEOwho was deci di ng t he conposi ti on of the
Gonmittee. Saf eguards agai nst such vi ol ati ons of the spirit of the
denand dri ven Schene al so needs t o be devel oped. As t he schemne
stands whilethereis definitiverol e for the GamPanchayat andthe
ZillaParishad there seens to be norol e charted out for the Mandal
Panchayat. Sone such critical |egal andinstitutional issues were
identifiedinthefieldvisit inSataraOstrict inthe Sate, which
woul d have to be careful | y addressed i n near future. The success,
stability and sustai nability of the Schene is contingent on proper
thrashing out of all such questions before they precipitate conflicts
on t he ground.
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WATERSHED MANAGEMENT AND VILLAGE GROUPS | N
MADHYA PRADESH

It has been argued that the obj ectives of the Panchayati Raj and
t he gui del i nes for wat er shed devel opnent ar e based on fundanent al | y
different notions of decentralization. Wil e the guidelines do not
recogni ze the i nportance of denocratic politics in decidingthe
devel oprent priorities, thelogic of Panchayati Raj systemsupposes
that democracy and devel oprent are i ntertwi ned. Ganting that
these differences exist, it has to be saidthat there are ways to work
around them Utinatel y bot h Panchayat and vill age | evel Véter Shed
Cevel opment O gani zat i ons seek col | ective action for devel opnent
pur poses and i n many cases conpri se t he sane peopl e —who are
bot h menbers of village | evel Watershed Comittee and the G am
Sabhas.

There are other differences that are noreinthe nindthat nay
not necessarily reflect inpractical terns. Anajor reason gi ven by
peopl e for not invol ving G amPanchayat is that they aretoo big for
Wt er shed Devel opnent. However it is possibleto have snal |l er
entities as Comittees of G amPanchayat or of G amSabha at t he
vill age Level for Véter Shed Devel opnent purposes. A nost all Sate
Panchayat | aws provide for creation of such Conmttees. It is al so
sai d that Wt er sheds are based on ecol ogi cal boundari es unlike
Panchayats. However hereagainit i s possibletoclosely | ook at these
ecol ogi cal boundari es fromthe standpoi nt of their admnistrative
viability. Infact a working group of Pl anni ng Commi ssi on have
recently pointed out that the earlier Water Shed Devel opment
Programme i ncl udi ng the ‘ Drought Prone Area Programre’ (DPAD)
and ‘ Desert Devel oprment Programme’ (DDP) treated devel opnent
bl ock as one unit and because of the | argness of this unit the
pr ogr amme m ght have proceeded at a very sl owrate. The wor ki ng
group had recomended the unit for delineation of working area of
different central mnistry for Water Shed Devel opnent Programme
shoul d be t he area of Panchayat, in pl ace of bl ock with t he sane cost
nor ns.
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Wththese prelimnary points acloser | ook at the Rgjiv Gandhi
M ssi on for Wat er shed Devel oprent in M P can provi de further

points.

Case Study No 4: Rajiv Gandhi M ssion for Vit er shed Devel opnent
inMP

The Madhya Pradesh Gover nment | aunched t he Raj i v Gandhi
Mssion I nJhabuain 1994. Adecentralized and tine bound n ssi on,
it startedwth the objective of inproving 1.2 nha by the year 2000
over several watersheds, w th each watershed project finishing
within four years. The Rajiv Gandhi M ssion for \Watershed
Devel opnent (RGWAD) i s funded both by the Centre and the State.
Atraining nanual brought out by t he Madhya Pradesh Gover nnent
on the RGWD poi nts out that it woul d be | ogi cal and proper to keep
the M |lage as the basis for sel ecting aVetershed. It adds that keepi ng
thisinviewthe Mssion has taken 500 t o 1000 hect ares as t he
appropriate area for desi gnating a VMt ershed. The Mssioncallsthis
si ze of Vétershed as the Mcro Watershed. The M ssion bel i eves
that it is proper to keepten Mcro Vétershed of this size under the
admni strative authority of one Project Gficer and t he M ssi on has
cal | ed keeping thisinmndan area of 5000 to 10000 hectares as the
MI1i Vetershed.

The Vil | age Wat ershed Committee i n t he RGWD

At thevillage level, theresponsibility for planni ng and
i mpl enent ation of progranme activitiesis entrustedto M|l age
Wt ershed Committees (WI). AWK is formed for every mcro-
wat ershed. The WAC i s intended to draw nmenber ship fromUser
Qoup (UG, Self Help Goup (SHS and Thrift and Oredit G oup
(WGQ3 representatives, besides those of the Panchayat. (See Box
bel ow). At |east one-third menbers of the Watershed Comittee
have to be wonen. If thereis ashortfall, the G amSabha nom nat es
t he remai ni ng wonen nenbers. As the M ssion manual points out
two or three nenbers of the G amPanchayat area to be represented
inthe W& As has been poi nted out by a research study on t he
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M ssi on “Wii | e t he nenber shi p of Panchayat nenbers in the WAC
provi des an i nterface between t he WIC and t he Panchayat i n t heory,

Panchayat nenbers have no extra powers in practice other than
t hose of ordi nary WC nenber s, who, in turn have no countervailing
powers over the PA” Intheory againit isintended that ‘the Gam
Sabha functions as the general body and t he Wt er shed Cormittee
functions as its executive body for wat ershed devel oprment under

the overal | supervision and control of the GamSabha' >. Thi s seens
tobethevillage |l evel nanifestation of the one of the objectives of

the Mssion as per its guidelinesi.e. “ involving people’s
represent atives and nenbers of Panchayati Raj Institutions.”

Box No. 7 VILLAGE WATERSHED COWM TTEES: ROLES AND
RESPONSI Bl LI TI ES

The W are regi stered with the DRDAand are required to
have 10- 15 nenbers, i ncl uding 2-3 Panchayat Menbers and
representatives fromvarious groups fornedinthevillage. Athird
of the WAC Menber is to be wonen. The WAC Menber s need t o be
at | east 18 years of age and can be renoved only by a naj or deci si on
of the WAC. The G amSabha and Proj ect | npl enent ati on Agency
(PIA) may al so renpve a VWC Menmber without effecting
pr ogr amme conti nuati on. The G amSabha and the WAC f ol | owi ng
an agreenent with the Pl Acan induct additional nmenber. Each
W\ Menber enj oys a singl e vote with Pl AMnber provided the
privilege of a decisive vote.

The WCi s responsi bl e for the fol | ow ng:

. Preparation of Action M an

. Sanction of Action M an through the Panchayat, G am
Sabha and PI A

. I npl enent ati on of proposed activities through vari ous
gr oups

54. For adetailed account on the history and progress of the RGMWD especially in the
context of Jhabua see the Citizens' Fifth Report, Centre For Science and Environment,
1999.
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. Recei ve, expand and account for programre funds
Onn and nanage programre assets on public | ands

. Col | ect Devel opnent Funds (DF) contributions for
future mai nt enance of progranme assets

. Forrmul at e benefit-sharing arrangenents from
programme activities

. Mobi |'i ze, pronote and assi st SHG and WG
. Access resour ce fromnon- progr anme sour ces

. Pur chase, | ease or rent any novabl e or i mmovabl e
property for achievingits ains

. Prepare and subnmit periodic progress report in
specified formats

WXCs are required to neet at | east once a nonth with
neet i ngs bei ng chai red by the President. A quorumof athird of
t he nenber i s necessary and the meetingis deenmedinvalidin
t he absence of the Pl AMenber. Prior notificationof the neeting
has to be provi ded aweek earlier toall nenbers by the Secretary.
ly the PIAMnber is authorizedtocall a WICreeting at a
24- hour notice. The VWAC Secretary i s a key progranme
functionary and i s to be appoi nted by the Pl Awi th t he approval
of the G5 Requiredto be 18 years of age and f ormt he sane vi | | age,
the Secretary has responsibilities for preparati on of ActionH ans,
managenent of funds and supervi sion of agreed works. The
Secretary is authori zed to i ssue orders on the behal f of the WC
and Mai ntai n records of meetings and financial flows

*Source: Panchayati Raj and Natural Resources Managenent: Howto
decentral i ze Managenent Qver Natural Resources Madhya Pradesh: Sate
Report, Taruet. a
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The O gani zational Structure that operates at the Vil l age Level

The above di scussion points tothe follow ng structure at the
Village | evel inthe RGWD

e Poect Aea: M cr o wat er shed 500 Hect ar e
e Lhit of Project Area: MIlage
* Responsibility of M | I 'age (1 evel ) Vet ershed
| mpl enent ati on Commi ttee.
e (oordinating and Gram Sabha
Qntrolling Lhit at the
M|l age Level :
« Ml age Level support @ amPanchayat, Pl A
e ‘Gal’ (Lakshya): Maxi mumwor k by User G oups
¢ Financi al Mechani sm D rect D sburserent fromDRDA

* Vork Approval : D strict Level Vétershed Team

Al that has been sai d above has been cul | ed out fromthe
Qui del i nes fromthe M ssion and t he Trai ni ng Manual s of the
RGMWD. This presents the Institutional Mechani smat the Village
| evel of the Vétershed Progranmme and al so provides in theory the
interface of the Vill age Vét ershed Comm ttee w th t he Panchayat
bodi es. However the di scussi onin Bhopal as wel | as coupl e of field
visits shoned that thereal story of the Mssionis not inthe Giidel i nes
and t he Manual but onthe G ound. Sone pointerstothis story follow
i nthe next section.

I nsi ghts on RGMAD fromt he Fi el d

D scussions wi th Agenci es carrying out eval uati on of the
Wt er shed programre under the RGWWD were very revealing. It
was suggested that if broadl y RGWD had t he obj ecti ves of
participation, enpowernent, sustainability and works, it is only
thelast onei.e. theworks that has recei ved t he nost attenti on and
gi ven the best results. Apart fromthe over-enphasi s on Physi cal
Structures, the frequent transfers of the Adninistrative heads
responsi bl e for the Vét er shed programe was i dentified as anot her
naj or problem Innany cases it is |lamentedthat whil e one set of
official conceives a proposal , the second set takes the project hal fway
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through and then athird set of official conpletesit. Generally
speaki ng anot her mai n i ssue that has been an area of concernis
t he denar cati on of the Mcro Vter Sheds and M1 1i Véter Sheds on
the ground. This is further conpounded by the fact that there are
probl ens wi th the way G -amPanchayat and vil | age boundari es are
drawn. The two vill ages that the present Author went to show sone
light onthe efficacy of the Mssion onthe ground al so brought forth
sone i nteresting aspects.

Not es fromBhabra Bl ock, Jhabua

In aneeting organi zed by al ocal N3Din the Babra B ock i nthe
D strict of Jhabua and where Sar panches, the Vill age Wt er shed
Commi tt ee heads and t he vil | age peopl e were all present, sone
interesting questions energed. Firstly out of the five Sarpanchs
present inthe neeting, at |east three had been the Secretaries of
t he Vit er Shed Devel opment Committee in the past. For exanpl e,
t he Sarpanch of Meeravath Vdi, Hari S ngh has been t he Chai r per son
of the WCinthe past. Hoalsosaidthat hestill hasaprinaryrole
toplay inthewrks of the W& It was al so poi nted out general |y
that inall the W& inthe area, a m ni rum33%r epresent ati on of
t he wonen i n the Comm ttees have been given full effect too.
Not abl y, Jhabua bei ng a schedul e-Varea, adifferent | egal regi ne on
Panchayat s woul d operate i nthe area. However, the fact that Jhabua
i s covered under the franmework | ai d down by PESA and t hat gi ves
nore power to the Panchayats was not in the know edge of the
Sarpanches and even the Feld Saff of thelocal N33 i ncharge of
the Gapaci ty Bui | di ng of the peopl einthe area.

Ashort visit torenotely placedvillage Badgaonin the Babra
B ock, inthe O strict Jhabua provi ded sone further insights. Harnal
Bhai, the Sarpanch of the Panchayat first nade clear that there are
four Faliasinthis MVillage. Sncethevillages deened that a G am
Sabha for every Faliais unworkabl e therefore it was deci ded t hat
t her e shoul d be only one GamSabha for all the four Falias of the
Vi I1age. He conpl ai ned that nost of the devel opnent initiatives do
not reach the village even when the decisioninthis regard woul d
have been taken at the O strict Head Quarters and at the Sate | evel .
Mbst specifical ly he sai dthat since April we have not got t he agenda
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that was to be givento himnonthly by the * Gvernnment’ . (the visit
bei ng i n Decenber). Interestingly the Sarpanch i ntroduced Rupl i
Bai as t he Adhyaksh of the W& But on speaking to her it was obvi ous
that she was not aware of her this positionandinsteadintroduced
hersel f as t he Adhyaksh of the Agricultural Comttee. On pointing
this anonal y to t he Sarpanch, the Sarpanch clarifiedthat WECin
this village does not exist andin fact Rupli Bai is a vol unteer
wat er shed worker! In the same vein, however, he added t hat
constitution of nore and nore Sanmities (Coomittees) for small
villages with smal | agendas and snal | budgets is creating bi g probl ens
as while the Conmittee nultiply the noney all ocated for
devel opnent purposes inthe Village renains the same. And this
leads tofights, andinhiswords, likethe*crows fightingfor aconmon

prey .
Not es fromM ni ka Panchayat

Incontrast tothe renote Badgaon, the easily accessi bl e vill age
Vi ni ka, 80 Ki |l oneters fromBhopal , offered nore insights intothe
way RGWD have been taken to the ground. The wat er shed activities
inthe Mcro Witer Shed and the MI1i VWater Shed inthis area have
been under t he wel | - known NGO Lupi n as the Pl Aof the Vit er Shed.
The Project I nplenentati on Gficer fromLupi n poi nted out that
over the | ast fewyears excessive wat ershed activities had been
undertaken in this area by themi ncl udi ng constructing six
checkdans and seven Ponds i n the M cro Vit er shed area conpri si ng
the villages of M nika and Al anpur. Interestingly while \nika and
A anpur M |1 ages are contiguous and cl ose to each other, they arein
two di fferent Panchayats. Further, in one of the small check dans
visited it was noticed with surprise that while the small dam
structure that was created was i n the G amPanchayat M ni ka, the
wat er storage was i n the G amPanchayat Chanpaner. The Proj ect
I npl enentation Gficer pointed out that whilecreatingthis structure
t he vil | age peopl e fromChanpaner, particul arly t hose whose | ands
was t 0 be subrrer ged, created probl ens, but it was overcone. The
WL creat ed for the M cro Wt er shed area conpri si ng two vil | ages
intwo different Panchayats consi sts of ten menbers as per the
i nformati on gi ven by the Secretary of the W According to him
50%of the nenbership consists of wonmen and al so of the Gram
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Panchayat nenbers. Significantly Lupinas PlAis w thdraw ng from
the Proj ect whichis not to be handed over technical |y under the
control of the G amSabha as per the RGWWD gui del i nes. However,

the Secretary of the WCinformed that the GamSachiv is being
nade the Pl Awho i s a Governnent functionary. Cn bei ng queri ed
as to whet her the WICwoul d be abl e to di scharge its functions after

the withdrawal of Lupin, the Secretary al ong wi th a coupl e of Vénen
Menber s i nforned that they woul d be abl e to do so wi th the funds
i.e. therew ththemunder the stipul at ed devel opnent fund creat ed
as per the guidelines. They WIC Secretary al so poi nted out that

t here has been no maj or conflict between the WAC and t he two
concer ned Panchayat s i n the nicro wat ershed area. It was however

significantly poi nted out, and was al so seen, that thereis afrenetic
stone mning activity going on within the mcro watershed
conprising the villages M ni ka and Aal anpur whi ch has resulted in
cracks i n some Check damstructures. The WAC has been unabl e to
st op t hembecause of the massive political and econon c power that

the Mning | obby wields. Finally the two Vnen nenber who were
i nformed by Lupin in Bhopal as being part of the WAC, were
t hensel ves not aware that they were i ndeed so !

Sone Poi nters fromthe M ssi on:

The interactions in Bhopal as wel |l as couple of srmall field
visits has clearly shown that the real story of the M ssion nay not
be i n the Qui del i nes and t he manual but on the ground. Sone
poi nters rel evant for the present purposes incl ude:

¢ Under the RGWAD t her e has been an over-enphasi s on
creation of physical structures and the other aspects of
wat er shed devel oprent | i ke communi ty enpower nment,
poverty al | eviationandinstitution buil di ng have got i gnored
toalarge extent.

e« The comng up of alarge nunber of cormttees especially
for the purpose of natural resource managenent wthin the
smal | sphere of avillage area have gi venriseto an anbi guity
surroundi ng the | egal regine at the village | evel .
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There is alack of coordi nation between these conmittees /
speci fi c resource managenent institutions and often t hey
are | ogger heads wi t h each ot her particul arly over theissue
of getting a bigger share of the funds avai |l abl e for vill age
devel oprent .

The ‘Exit Protocol’ i.e. process of wthdrawal of P Awhichis
an external support organi zation, after conpl etion of the
wat er shed proj ect and t he handi ng over of the assets creat ed
during the project tothe WCfor the purpose of operation
and mai nt enance suffers fromserious i npl enmentati on
probl ens. Under the guidelines issued by RGMAD t he post
proj ect operation and rmai ntenance is to carry out by the
WAXC under t he super vi si on and control of the G amSabha.
However the fiel d experiences reveal that in nany cases the
governnent officialsinorder toretaintheir direct control
over the project even after withdrawal of the PIAtendto
bypass t he PRI mechani smby appoi nting a gover nnent
functionary |ike the GamSachiv as the PPAin place of the
GamSabha as providedintheguidelines. It isinportant to
check such efforts onthe part of the governnent officialsto
ensure the equitabl e distribution of benefits of the assets
created duri ng wat er shed activity.

I n many cases there exists an overl ap of nenbership
between the PRIs & Wi .e. the sanme set of people are
nenbers of both the bodies andit is often the case that key
functionaries of theinstitutions were earlier hol ding
i nportant positionsinthe other institution. The above
phenonenon i s instrunental in mnimzinginstitutional
frictionat thevillagelevel becauseit seeks to ensure that
thetwoinstitutions donot treat each other as ‘Parall el Bodies' .
The WACs have to face probl ens in ascertainingtheir
territorial jurisdiction because the watersheds are based on
ecol ogi cal boundari es rat her than physi cal boundaries. The
pr obl embecornes grave when a wat ershed area fall s wi thin
theterritorial jurisdictionof nore than one Panchayat, in
whi ch casethe WCfinds it difficult tocoordinatewththe
two Panchayat s.
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M
CONCLUSI ONS

The present paper was ai med at exploring | egal spaces for
possi bl e inter-rel ationshi ps of Panchayati Raj Institutions (PR s)
with the fornal user groups engaged i n wat er managenent in the
country. The study | ooks i nto the i ssue nore cl osely inthe specific
| ocal contexts withinthe States of Maharashtra, Raj asthan and
Madhya Pradesh. Wil e | ooking at the State | egal framework an
attenpt has been nade to pi ck up statew de recent initiatives that
are likely to have far reaching inplicationsinfuture. The | ocal
context of the recent Rural Water Supply Schene initiated in
Mahar ashtra has i nportant inplications for the recently announced
nati onal |evel Drinking Water Supply Schenme nanely the
Swaj al dhara. Likew se, sone of the |l essons inlawand policy
experiencedinthe Sate of Raj asthanonthe Participatory Irrigation
Managenent (PIN) can be i nportant for other States too especially
inthelight of thefact that thelegal regineinthese Sates on A Mis
noreor lessthe sane. Simlarlyinsights fromthe Rajiv Gandhi
M ssi on for Wt ershed Devel opnment is not only inportant for
sustai ning the Satew deinitiative on Vétersheds but alsoinlight
of the recently announced Nati onal Schene for Watershed
devel opnent by t he nane of Hariyali.

The Study al so recogni zes the i nescapability of the
Constitutional nmandate. The Constitution by way of the 73rd
anendnent cl early envi sages the rol e of Panchayats as i nstitutions
of Self -Governnent inthe areas such as Mnor Irrigation, Vter
Managemnent, Wt er shed Devel opnent, Drinking Water, Soci al
Forestry and M nor Forest Produce. The Study thus proceeds wth
the convictionthat at least inthese areas the | egal spaces needto be
expl ored for giving surer footings tothe Panchayats. Havi ng known
that there are user groups outsi de t he Panchayat Raj framework t hat
operatesinthis area, aneffort is made to expl ore possibleinter-
rel ati onshi ps of the Panchayats w th these user groups.

Talkingof ‘inter-relationships’, nerely putting sone Panchayat
nenbers withinthe fornal user groups to gi ve themrepresentation
may not be enough. Anore critical test coul d be to see hownuch
the G amSabha i tsel f exercises control over these user groups or
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even t he @ amPanchayat cormittees. This however can only be a
result of a strong commtment to honour the 739 Arendnent. The
political will of boththe Gentreandthe Satesinthisregardis often
questi oned- and for good reasons. The i ntroduction of Menbers of
the Parliament Local Area Devel opnent Schene (MPLADS) soon
after the 7379 Amendnent cane into force and the conti nui ng
support to DRDAs are sure pointers inthis regard. Havi ng sai d t hat
t he paper al so ai ns to showthat the ineffective devolutioninall
cases nay not be afunctionof thepolitical will a one but coul dal so
be due to | ack of conceptual clarity ontheright institutiona option
that shoul d work at the |l ocal |evel while being conpatiblewththe
 egal nandate. Aninportant concl usi on of the study in the general
national context isthat eventhe existinglegal franework provides
the roomfor evolving inter- relationshi ps of the Panchayats wth
the user groups. The advant age of the user groups as snal |l er and
speci al i zed entities can be brought within the Panchayat Raj
framewor k by t he nechani smof commttees. In fact nost of the
state | ans enabl e t he G amPanchayats to formCommttees of their
own for purposes of education, heal th, water supply etc.

Acritical test for the efficacy of the Panchayati Ry institutions
and the Wser G oups has to be their conduci veness in realization of
rights at thelocal level. Thisis especially inportant becauseinthe
entire di scourse on participatory natural resource nanagenent today
the R ghts of the peopl e have been gi ven al nost a conpl et e go- by.
The ri ght - based appr oaches however create a definite bias in favour
of Panchayat Rgj institutions.

Rural Véter Supply, User G oups and Panchayat s

The Rural Véter Supply Reforns - for a nore denand dri ven
and decentral i zed water regi ne - under way i n Maharashtra were
closely seenfor its rel evance for the present study. The M || age Vdt er
Supply Committee (VWABC) is the primary Vill age Level Body
responsi bl e for executing t he schene. The status and aut hority of
WEC have been debat ed at | engt h during the negotiationsinthe
Witer Sector Reforns inthe State. Aspecific sectionin the paper
closel y exanines this questioninits proper | egal context. Thereis
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nowa definiterealizationthat the WBC shoul d be i ntegrated w thin
the Panchayati Raj franework. However, questions still renain as
t o whet her t he WABC shoul d have a st at us of G amPanchayat sub-
commttee or a @ amSabha sub-commttee. Inthe specific context
of the Maharashtra Rural Véter Supply Schene t here has been a fair
degree of confusion onthis aspect. Hwever wthinthe officials and
formal circles a consensus seened to be energing t hat the W&Cs
shoul d be a part of the G amPanchayat sub commttee.

I n exercisingthis choi ce sone tinmes even the exi sting | egal
franework can be seenas alinitation. For exanple, officialsin
Minbai deened that the State Panchayat Act can only be used to
gi ve WABC a st at us of a G amPanchayat Committee. It was al so
poi nted out that such a coomittee coul d only be drawn fromt he
G amPanchayat nenbers itsel f. Even though technical ly, this was
thelinmtation, for the purpose of giving theright | egal support to
WAEC smal | amendrrent s i n t he Act can be nade. Exanpl es from
other Sates’ Panchayat | aws itsel f showthat i n a G amPanchayat
sub conm ttee, the Panchayat can co opt menbers fromout si de
and al so that the WMC can be directly a conmittee of the Gam
Sabha. This last optionis perhaps the best for W83 i n Mihar asht r a.

Apart fromthe questi on of devisingthe appropriateinstitutional
nechanism it isa socritical astohowthese aretakentothe ground.
The spirit of the 739 anendrent is infact assessed best not by
| ooki ng at the | awal one but by seeing howthe | awis takentothe
peopl e. For exanpleinavillagein Satara, Miharashtrait was seen
that even though the Governnents’ resol ution requires that G am
Sabha al one deci des t he maki ng and conposi tion of WE&C i n fact
it was the CEQ Zila Parishad (a seni or governnent official) who
was doi ng so!

Participatory Irrigation Managenent, WJAs and t he Panchayat s

Uhli ke the ‘Véter Supply Sector’ there has beenlittle tal k of
i nvol venent of Panchayats in Participatory Irrigati on Minagenent

55. Thefact that the officialsthemselves are debating this demand driven, decentralised and
people oriented regime in itself tells a story!
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(AN inlindia Insights fromthe Kharad IrrigationProject indistrict
Jai pur in Raj ast han suggested why this coul d be so. First the
benefi ci ari es of the canal systemthere and t he nmenbers conpri si ng
t he WJAs were scattered over al arge geographi cal area and were
fromdifferent villages and even fromdi fferent Panchayats. For
exanpl e, the Patal was WA in the area had beneficiaries fromfive
Revenue M | 1 ages i n two di fferent Panchayats, even though the total
benefi ci ari es were only about 275 in nunber. (A though the total
popul ation of the said five villages was approx. 5000). This nakes it
very difficult to concei ve WIAs as Comm ttees or Sub Cormittees
even of the G amPanchayat, | et al one the G amSabha! Al arger
guestion that emerged was that of administrative viability of such
Irrigationsystens particularly asthe P Mlawpassedinthe Satein
t he year 2000 requires that the Command Areas of the lrrigation
systens be delineated “on a hydraulic basis which may be
admnistratively viabl e”!

Acritical observationinthis areawas that even t hough an
el abor at e canal systemexi sts and WJAs are i n pl ace si nce August
2002, there had not been a drop of water in the Patal was branch
canal and the Birasana M nor over the | ast fewyears. The WJAs
w thout the water inthe canal s were dysfunctional and arelikelyto
remai n a paper organi zation.

The probl emof a severe | ack of water resources al so pl agues t he
I ndi ra Gandhi Nahar Pariyojana (| G\P) Conmand Area badly. The
Chak Samties constituted there by the CADA under a Wrl d Bank
initiativeinnid1990s - aslaw ully regi stered Soci eti es responsi bl e
for devel opnent of the Chak Abadi incl udi ng managenent of canal
- have al so been rendered dysfunctional today. After the com ng of
thelawfacilitating PIMin the State i n the year 2000, | ocal
organi zations and t he heads of the Chak Samtis are seei ng a way
forward by redesignating these Chak Sanitis as WiAs i n the area.
However, a cl oser | ook i nto the nature and functions of these Chak
Sam tis woul d showthey were envi si oned for | arger devel opnent
pur poses, including, but not restrictedtowater distribution,
noni tori ng and canal managenent inthe area. (Note here that the
Chak Samitis are call ed the Nahri Kshetra Vi kas Samiti and not Nahri
Vi kas Samti i.e. Canal Area Devel oprent Cormittee and not nerel y
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Canal Devel oprrent Committee) Acl ose exanmi nation of the records
inalocal GamPanchayat and the Chak Sanmitiswthintheterritorial

jurisdictionof the Panchayats was carried out and thi s provedto be
veryinstructive. Frst it shoned that the chak abadi s, | ocated around
the canal distributory and wat er cour ses, were now sone di st ance
away (3-6 KMon an average) fromthe revenue villages inthe area.

The aneni ties that they have palesinfront of thelinmted anenities
that eventheserenote villages have! Fnally, the resol utions of Gam
Panchayat showed al nost concl usi vel y that they exercise afair degree
of control over the Chak Sanmitis. As has been poi nted out these Chak
Sanitis (NKVS) face a severe identity crisis today. The policy
initiativeof Participatory Irrigation Minagenent under whi ch t hey
wereinitially forned seened to have died a natural death after the
comng of the newPl Mlawinthe Sate. The | awitsel f has not been
extendedtothe | G\Parea. Inthese circunstances, the Chak Sanmtis
are not sure whether they are nore i nthe nature of devel opnent

committees of the Panchayat or prospective WAs i nthe | G\P ar eas.

Wat er Shed Devel opnent, WAC and Panchayat s

Much | i ke the experienceinthe Rural Véter Supply refornsin
Mahar ashtra t her e nowappears a very cl ear under st andi ng t hat t he
Panchayat s have t o be ful | y i nvol ved i n wat er shed devel oprent al |
across the country. The | aunch of Haryal i affirns that today wat er shed
devel opnent through the PR's is an accepted national strategy. The
ZilaParishad at the O strict | evel and the G amPanchayat as wel | as
t he @ amSabha has been gi ven t he significant powers i nthe new
gui del i nes. Bot h t he G amSabha and G amPanchayat can constitute
the user groups i nthe Wt ershed and especi al | y i n t he new Haryal i
guidelines aclear attenpt is nade to put all the works under the
control of the G amSabha.

The applicability of these provisions andtheir efficacyinthe
Raj i v Gandhi M ssion for Water Shed Devel oprent (RGWAD) i n
Madhya Pradesh was cl osel y exam ned i n t he study. The gui del i nes
of the RGMAD do provide for inter face for Village Wt er shed
Committees (WAO) with the Panchayat bodi es. But as has been
poi nted out before, thereal story of RMBADi s not inthe guidelines
or trai ning manual s but onthe ground. Sone indicatorstothis story
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coul d be gathered fromthe field visits to Jhabua and Bhopal . It was
felt that inthe Mssion while there has been a needed enphasi s on
physi cal works, the aspects of participation of the people, their
enpover nent and i nstitution building has been under enphasi zed.
At the heart of the issue of evolvinginter relationships between
Panchayat Institutions and the Wi s t he probl ens associ ated with
t he denar cati on of village boundaries as wel | as t hose of Vet er sheds
and M cro Wt ersheds. Besi des, the experience i n Jhabua showed
that a good nunber of Sarpanches today had been ex- VDC Chai r men
(and the reverse might al sobetrue). Further, typically N have
been t he Proj ect | npl ementing Agencies (Pl A) in nmany areas of
the Mssion. but nowas the first phase of the mssionis over the
NGOs are ‘ handing over’ their role to the Panchayats. The
sustai nabi ity of RGMAD critical | y depends on howt he Panchayat
w th the control of G amSabha performas the newPl Ain Vét er shed
devel opnent. The mandat e under Haryali is clear that at the vill age
| evel G amPanchayat s woul d execut e t he Proj ect under the gui dance
and control of G amSabha. The WACs i n t he RGMWAD t hough t he
under the control of the GamSabha in theory, nay not be soin
nost cases on the ground. The nodal agenci es of the Uhion Mnistry
of Rural Devel opnment, eval uating Wt er sheds i n Madhya Pradesh
alsoaffirnedthis view

Inthe Utimate Anal ysis...

The debat e on Panchayat s and t he user groups creat ed ar ound
nanagenent of natural resources, intheultimate analysis, i s adebate
on the neans to al arger end. The end i s t he sust ai nabl e use and
protectionof resource and al sothe extent of control that village groups
have over these resources. Toillustrate, the WhAs in Kharad Irrigation
Proj ect and the Chak Samitis in | G\Pwere ringing rem nders that
W thout assessi ngthe water resource, ascertainingits availability,
assigningwater rights and defining theinstitutions to admnister
these rights ‘which mght include WJAs as a snal |l part of the
institutional structure’, Whs arethe last thingthat wll inprove
wat er managenent in the country.

One nust hasten to add here that concl usi ons fromspecific
case studi es cannot be extrapol atedtoall situati ons evenw thinthe
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sectorsinwhichthe studies arelocated. I nfact, as shown above, the
twovillagesinDstrict Satarawhere WCare to be creat ed ought to
have two di fferent nodel s dependi ng on t he si zes of the vill ages.
Li kewi se applicability of provisions relatingto Water User
Associationsinthe kKharad Irrigation Project inJaipur andinlindira
Gandhi Nahar Proj ect cannot be t he sarme. However, keeping in nind
the constituti onal mandate, thelocal institutional options needto
confirmtotwo essential principles. First, the conmttees of the
G amPanchayat or the G amSabha as al so the G amPanchayat itsel f
needs t o be account abl e to t he G amSabha. Secondl y, the nechani sns
devi sed shoul d ensure that what can be giventothe | owest | evel shoul d
bewththat level and not tothelevel aboveit.

During the study itsel f one critical aspect of the PR's and User
Goups interface has been settledat least inprinciple. Frst, the
Prime M ni ster announced Swnaj al dhara as a national | evel Rural
Wt er Supply Schere that nakes it very clear that PR's have to be
the central deci si on-naki ng and i npl enent i ng bodi es i n respect of
t he schene. d ose on the heel s Sagj al dhara, anot her national | evel
initiative on watershed devel opment nanel y Hari yal i has been
| aunched whi ch agai n makes the PRIs as its corner stone while
maki ng t he G amPanchayat t he Project | npl enenti ng Agenci es
(P As) for the Wit ershed proj ects. Recently the Gentral Gover nnent
has specifical |y askedthe states totransfer al | the functions on Rural
Vét er Suppl y, wat er shed devel opnent and soci al forestry, anmongst
other things, tothe PR's. The Roundt abl es of State M ni sters of
Panchayati Raj towards the end of 2004 al so nade cl ear that existing
user groups has to be subsuned under the Panchayati Raj Institutions.
Qearlyit isnolonger disputedwhether the Panchayat Raj institutions
aretobe engagedinactivitiesrelatingtonanagi ng natural resources
i ke Water Supply, Watershed Devel opnent and Forestry
Managenent . The question i s no | onger whet her the PR s shoul d wor k
these functions but it is about howit canto be done. Al that this
study doesis anattenpt tolocate the preci selegal context inwhich
the search for thi showhas to be carried out especial |y whenit cones
to governi ng (and not nere nanagi ng) natural resources. The study
serves this limted purpose. Afull anareness of thislimtationis
perhaps its bi ggest strength.



