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I nt roducti on

Thi s paper has been notivated by a desiretoenquireintothe nature
and content of theinstitutions, w thinwhichdecisionsthat affect
public policy are decided and put intoeffect inlndia Thus, it isan
attenpt to engage w t h the nuances of institutions contai nedw thin
theedificeof the Sate, inparticular institutionsthat have pl ayed a
roleinthe constructionof propertyrightsinlindia Thisenterprise
uses the notion of rights and the doctri ne of separation of powersas
central anal ytic units. Though t he engagenent withrights and the
doctrine of separati on of powers are typically rootedinthe study of
political philosophy, they are of interest hereinrelationtotheir
 ocation in an econony peopl ed with actors practi ci ng econom c
cal cul us. | focus on these concepts in pursuance of a central thene
of this paper, which devel ops onthe ideathat to understand public
policy outcomes, it is essential to study the nechani sns, which
locate and all ocate rights ina soci ety.

Wil e the constitutionof acountry typically guarantees certain
rights, such rights becone operational throughthe acts of thethree
branches of the Sate—thelegislature, the executive andthe judiciary.
Thus to conprehend the rol e of rightsinsocietyit isinportant to
gai n an under st andi ng of the space over which such rights are
exer ci sed and becorre operational, whichinturnisto study the
interplay of thethree branches. Inthefirst part of this paper | spell
out a heuristic analytical frane that devel ops an under st andi ng of
the doctri ne of separation of powers. The second part of the paper
traces the constituti onal changes engi neered by the I ndianlegislature
inresponse tojudicial decisions, whichhave shaped the contents of
the‘right toproperty inlndia Against this background of the contest
betweenthe legislature and the judiciary, thethird part of the paper
uses the framework constructedinthe first part to anal yze the
consequences of the story rel atedinthe second part of the paper.
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PART |

Heuristic Anal ytical Franework

(ne cannot but appreci ate the presci ence of AdamSm th when he
offers two ‘ expl anati ons’ for the doctrine of separation of powersin
The Veéal th of Nations. To quote —

‘ The separation of the judicia fromthe executive power seens
originallytohave ari sen fromt he i ncreasi ng busi ness of the soci ety,
i n consequence of its increasing inprovenent. The adm ni stration
of justice becane so | aborious and so conplicated aduty astorequire
t he undi vi ded attenti on of the persons to whomit was entrusted...
Wenthejudicial isunitedtothe executive power, it i s scarce possibl e
that justice should not frequently be sacrificedto, what isvulgarly
calledpolitics. The persons entrustedwththe great interests of the
state nay, even w thout any corrupt views, sonetimes inmagine it
necessary tosacrificetothoseintereststherights of aprivate nan.’

The first ‘explanation’ is functional —the very acts of ongoi ng
adj udi cation and admni stration | ead t o speci al i zati on of these tasks,
whi | e the second one i s structural — concentration of power i n one
branch | eads tothe viol ation of rights. Qne needs t o understand t hese
“expl anations’ not as conpeting w th each ot her but rather as
conpl enents to the other. There is by nowa | arge and grow ng
econonmics literature that understands t he doctrine of separation of
powers in the structural sense, wherein it has been shown t hat
separation of powers inproves social wel fare by reducing the
quant umof rent seeking activity inthe political system [For
exanpl e see Perrson, Rol and and Tabel i ni (1997), Laffont (2000),
Padovano, Sgarra and H orino (2003).] However, the idea of separation
of powersinthefunctional senseisrelatively unexplored- | drawon
sone of ny previous work inthis regard, where the functional aspect
of separation of powers has been devel oped draw ng on t he noti on of
transaction costs to expl ore the social inplications of the doctrine
bei ng breached. [ Anant and S ngh (2002) ]

The Functi onal Expl anation
Transacti on Qosts:

Fol | owi ng a survey on transaction costs by Al en (1999) one can
associ ate the termpropertyrightswththeability tofreely exercise
a choi ce over a good or a servi ce and vi ewtransaction costs as the
costs of establishing and nai ntai ning property rights. If onethen
hol ds that inaparticular casein point that property rights are
conplete, thenit is equival ent to sayingthat there are no costs
rel ated to exercisingtheserights. This statenent can be rest at ed
fromthe other end—if there are notransaction costs, the denarcati on
of property rights can beignored. O course, both these statenents
are not hing but the deed of stating the Coase theorem but nore
i nportantly by maki ng t hese statenents one has to confront the
nany i nstances when property rights are protected and nai nt ai ned,
suggesting that transacti on costs are endenical | y present. Qne-way
of pi nni ng down t hese transacti on costs is to appreciate the fact
that econonic agents typi cal | y make deci si ons under sone f or mof
i gnorance and t her ef or e one can associ ate transaction costs wth
| ack of information. For exanple it can be argued that it isto
over cone unknown cost s t hat agents gat her around i nstitutions that
enhance t he frequency and vol une of trade and al so because t hey
want to protect their property they resort to negotiation, tenure
agreenents, contract stipul ati on and vari ous ot her such devi ces.
However thi s connection has t o be made wi t h cauti on because surel y
i nformation probl ens per se can be sol ved by writing conti ngent
contracts. To connect transaction costs inasufficient manner to
informationistoassociatetransactioncostswth ‘uncertainty as
under st ood by Kni ght (1921) —the inability to quantify the great
unknowns or t he nondi scl osure of private information. The response
tosuch ‘uncertainty’ issurelynot towitethe contingent contract
because it cannot be specified, but rather tocreateinstitutions.

Transacti on Qosts and Separati on of Powers:

The bodi es of the State, while naki ng deci sions surely confront
endeni c transacti on costs as wel | which, inturn operate by forcing
the design of institutions to be such that transaction costs are
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mnimzed —surely al so, if transacti on costs didnot natter the form
of the state woul d al so not matter. Qne coul d thus assert that the
doctri ne of separation of powers, anmong ot her things, structures
gover nance such that the costs of naki ng deci sions withinthe Sate
are mni m zed by del egati ng deci si on nmaki ng to speci al i zed
i nstitutions dependi ng on the nature of the probl emon hand. The
broad di vi si ons engendered by the doctrine —the | egislature, the
executive and the judiciary can be justified onthe grounds that each
branch i s equi pped to process different categories of infornation
and t her ef ore possess a di fferent mechani smof deci si on- naki ng.

To briefly describe t hese speci alizations - The representati ve
| egi sl at ure captures t he aggregat ed pref erences of the voting
popul ati on and nakes | aws keeping in nind the i npact on
distributionof suchlegislation. The executive whi ch executes the
w il of thelegislature, often nakingtechnical decisionsintheface
of inconpl ete information, draw ng on scientific, epi denol ogi cal
and statistical studies, can be viewed as a hi erarchi cal body t hat
nakes deci sions inthe face of inconpl eteinfornation. The judiciary
resol ves di sput es keeping in mnd procedural, statutory and
constitutional limts. Sncejudicia decisions necessarily needto
be percei ved as being fair, judicial infornationis gathered from
contesting partiesinconformty w thrules of evidence and
procedur e, and si nce evi dence cones i n fromconflicting sources
courts can typically be thought of as processing i nperfect
i nfornati on.

It cantherefore be argued that an al | ocati on probl emfacingthe
Satewuldbeideal |y slottedfor resol utioninthe appropriate branch
of the Sate. Thus, acontest over ajointly produced surpl us shoul d
appear before the court because the preci se anount contri buted by
apartyisprivateinformation, whichthe court translates into
verifiabl e evi dence gi ven by each party and nakes an assessnent
of the apportionnent. The executive woul d process a f am ne because
statistical, scientific andepi demol ogi cal data needs to be processed
toassuage the uncertainaffects of thefanine. If it is accepted that
thed ktat of thelawis essential for societytofunctionas acooperative
endeavor then | ans need t o be nmade by an agency of the popul ati on
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at largethat is presunably sensitivetothe distributional inpact of
these | aws across the popul ation—arolefulfilledby thelegislature.
Thi s under st andi ng of the doctrine of separation of powers all ows
onetoconeupwthadefinitionof activism— Activismisthe
ext ensi on of a branch of the State extending its nechani smof
deci si on naki ng, on the grounds of privilege, onto probl ens t hat
are the forte of sone other branch. Thus, when the j udi ci ary t akes
onthe tasks of the executive, thisis acaseof judicia activism?® The
consequences of such activi smcan be anbi guous — acti vi smcan
bot h enhance and di m ni sh soci al wel fare dependi ng on t he
Ci r cunst ances.

Bar gai ni ng

Inarecent work Gooter (2000) under st ands t he separati on of powers
largely inastructural sense thoughit shoul d be nentioned that he
isnot entirelyinsensitivetothefunctional interpretationas well.
However, his anal ysisisinnovativeinpointingout that the doctrine
not only separat es deci si ons across the vari ous branches but al so
requires interaction across the branches. Such interaction can be
under st ood as a bargain —whi ch inturn neans that the interactions
canbequitecostlyinterns of negotiating costs. These negoti ation
costs can be reduced wi th uni fication of powers. For instance take
the case where al awpassed by alegislature, i s hel dto be unaccept abl e
by the courts, which wouldthen mean that the lawis reframed
keepi ng the court’s objections innmndor such alawmnay al so be
inpossibletoframeintunewthjudicial interpretation. It i s not
possible heretogointodetail intothe nature of such bargai ns but
the point to be gatheredis that the separation of powers doctrine
does i nvol ve bargai ns across branches and t herefore invol ve
negoti ati on costs, whichinturn nean that w th hi gh negotiation
costs, theinpul setowards unitary powers canwnintheinterest of
expedi ency of deci sions. The i npul se towards uni tary deci si on of
course i s expedi ent but w th costs energi ng nowfromthe violation
of the doctrine of separation of powers.

1 See Anant and S ngh (2002) for details.
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Thus, it nmay be broadly hel d that fromboth the structural and
functional perspective onthe separation of powers doctrine, the
violationof thedoctrinecanresult insocia costsandinadditionto
this the operation of the doctrinerequiresinter-branchinteraction
that is subject tothe probl ens faced by any bargai ni ng ci r cunst ance.
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PART | |

The Tal e of the Constitutional Construction of Property

The I ndi an Constitutionis an adm xture of positive and negati ve
rights.2 e can think of the Fundanental R ghts as being the
negati ve conponent and the Directive Principles as the positive
conponent. Much of the conflict especiallyinrelationto property
has been expressed as i nterpl ay between the positive attenpt of the
State to engi neer a certain econonic, social and political
configurationresultingintheviol ationof negativelibertiesor rights
as a consequence. Property has been a particul ar target inthis contest
and t he out core of this attack has del i neated the di stribution of
powers across the three branches of the governnent —if not
necessarilyingeneral, thendefinitely wth respect tothe gover nance
of propertyrightsinrelationtothe Sate. It isinportant totell this
story®, because the narration of this account initself throws up
cruci al probl ens concerning public affairs — that need to be
confronted bothinterns of efficiency and distributionas well.

Wangl i ng over Property: An Account of the Conflict between the
Judi ci ary and t he Legi sl ature

The wrangl e over property was evi dent even whi |l e t he Consti t uent
Assenbl y was framing the Gonstitution of India [Austin (1966)] In
framng the constituent rul es on property, the Assenbl y had a cl ear
nodel inthe Anerican Gonstitutioninfront of it. Asiswell known,
the Fi fth Arendrment of the Amrerican Constitution states “..nor
shal | any person ...be deprived of life, liberty, or property w thout
due process of law nor shal | private property be taken for public use
W thout just conpensation.” If indeed the I ndian Constitution was
toguarantee sinmlar rights, the question that arose before the
nmenber s of the Assenbl y was howto structure the frane that coul d
constraintheserights for the soci al good. The key contenti ous i ssue

2 | use these terns here as understood by Berlin (196 Austin, Ganville (1966)1).
3 Inthe account that follows, | drawheavily fromAustin (1966) and Austin
(1999).
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here was ‘ due process’ — nmany voi ces seemt o have had reservati ons
about t he due process cl ause. Goncern was voi ced that t he Judi ci ary
and not the representatives of the peopl e woul d shape t he fut ure of
the country. Yet other voices invoked the argunent that alarge part
of thelitigationinthe Lhited Sates was centered on due process
and simlarly due process i ssues woul d cl og the I ndi an courts.
However sone of the strongest apprehensions inthis regard were
inrelationtoproperty -it was felt that if such a cl ause were al | oned,
the I egi sl ative power to effect | and reforns woul d stand di nini shed.
I n def erence t o such voi ces, it was deci ded to renove any di rect
associ at i on bet ween due process and the right to property, a nove
that was further strengthened by dropping ‘just’ fromthe cl ause
that said property coul d be acquired for public use only onthe
paynent of just conpensation. This process cul ninatedin naki ng
property a Fundanental R ght inthe Gonstitution—all Indians had
theright ‘toacquire, hol dand dispose property’ —accordingto Aticle
19(1)(f), albeit aright that coul d be deprived under Article 31. This
Aticleasinitiallyconstituted, saidthat noone coul d be depri ved of
their property except by law, the | awnust set a conpensation or
pri nci pl es on whi ch such conpensationis pai d; property acqui sition
| ans nust get assent of the President; police powers were provi ded
inrelationto property; and property | egi sl ation whi ch was not subj ect
to any subsequent judicial questioni ng on conpensation was to be
legislatedinastipulatedtinefrane.

However, over the next thirty years these constituent rul es were
progressi vel y chi pped away, culminatingwith the Forty Fourth
Amendrent Act 1978 by which Articles 19(1) (f) and Article 31 were
del eted fromt he I ndi an Gonstitution. The Forty Fourth Anendnent,
havi ng renoved property as a fundanental right alsolocatedit as a
nuch weaker statutory right in Article 300-A where it nowreads,
as ‘ No person shal | be deprived of his property save by authority of
law . Anong ot her things, aparticul arly profound signifi cance of
thisactionisthat by renovingthe right to property as afundanment al
right, noone has the right to approach t he Suprene Court under
Article 32 (this Article confers the right to approach the Suprene
Qurt if itisfelt that one’s fundanental rights arebeingviolated) if
theright toproperty is violated. Inother words, currently any
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violation of theright toproperty inlndiacannot be questioned as a
constitutional issue. Before the Forty Fourth Amendrent, a series
of (onstitutional Arendrents —the First, Fourth, Seventeenth and
Twenty Fi fth Arendnents, to nane the maj or alterations rel ating
to property, preceded t he apogee mani fest inthe Forty Fourth
Amendnment .

First, Fourth and Sevent eent h Arendnents

The broad political inpul se after i ndependence was for the ruling
Congress Party to elimnate, preferably w thout conpensati on,
Zamindars —rural internediaries, who under col oni al rul e had gai ned
rights over vast tracts of landin nmany parts of the country, and put
intoeffect a‘socialist’ Industria Policythat gavethe Sate anagjor
roleincontrollingboth private (both, through the pl anni ng process
and a nandat e to t ake over concerns inthe public interest) and
public industry. Such noves were chal | enged using t he property
cl ause of the Constitutioninthe courts inaseries of cases. For
i nstance, prom nent anong such cases were - the deci sion of the
Bi har H gh Court to strike down as unconstitutional the Bihar
Managenent of Estates and Tenures Act 1949, which was held to viol ate
Aticles 19(1) (f) and 31*; the Al ahabad H gh Gourt’s questi oni ng
the right of the governnent to take over a private notor bus concern,
agai non constitutional grounds; andthe cla mput into the Bonbay
H gh Court by certain nml| owners whose concern had been t aken
over by the governnent that their fundamental right to property
was Vi ol at ed si nce t hey recei ved no conpensation. > Thi s j udi ci al
threat notivated the First Arendnent to the I ndi an Constitution,
whi ch came into being with Parlianment passing the First
Arendnent Act (1951). By this anendnent, Articles 31 A 31 Band
the N nth Schedul e were added to the Constitution. Article 31 A
permttedthe | egislationof lans to acquire estates — atermused
cover the properties of Zamndars and ot her categories of revenue

4 Sir Kaneshwar S ngh (Darbhanga) v The Provi nce of Bi har AlR 1950 Pat na
0Xf.

5 Dwar kadas Srini vas v The Shol apur Spi nni ng and Vavi ng Conpany Ltd.
Al R 1951 Bonbay 86.
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farners, the taking over of property by the Satefor alinited period
either inthe ‘publicinterest’ or to‘securethe proper managenent
of the property’, anal ganat e properties, and exti ngui sh or nodi fy
the rights of managers, nmanagi ng agents, directors, stockhol ders
etc. and t hose who have | i censes or agreements to search or own
nminerals and oil. Such | ans, as per this Article cannot be decl ared
voi d on grounds that they are i nconsistent with Articles 19, 31 and
145, Article 31 Bprotected the various | and ref orml aws enact ed by
both the Center and the States, by stating that none of these | ans,
which were to be listedinthe Nnth Schedul e, can becone voi d on
the ground that they viol at ed any Fundarmental R ght.

The First Anendnent was soon foll owed by the Fourth
Amendrent made i n 1953, whi ch was agai n constructed as a reacti on
to judgments of the Suprenme Court on i ssues of property. Inthis
round, the maj or changes i n the Constitution were centered on
Aticle3l —inparticular dause 2 of the Article and a newd ause 2A
vwere addedtothe Article. Aticle31(2) asit stoodoriginallyread -

‘No property, novabl e or i movabl e i ncl udi ng any i nterest in,
or i n any conpany owni ng any commer ci al or industrial undertak-
i ng, shall be taken possessi on of or acquired for public purposes
under any | aw aut hori zi ng t he t aki ng of such possessi on or such
acqui sition, unless the | awprovi des for conpensati on for the prop-
erty taken possessi on of or acquired and either fixes the anount of
conpensati on, or specifies the principles on which, and the nan-
ner in whi ch, the conpensationis to be determned and gi ven.’

After the Fourth Anendnent it read as -

‘No property shal | be conpul sorily acquired or requisitioned
save for a public purpose and save by aut hority of | awwhi ch pro-
vi des for conpensation for the property so acquired or requi siti oned
and ei ther fixes the amount of the conpensation or specifies the
princi pl es on whi ch, and t he manner in which, the conpensation
isto be determned and gi ven and no such  awshal |l be calledin

6 Aticlel4 guarantees ‘Equality beforethelaw’; Aticl e 19 guarant ees freedom
of speech, assenbly, association, novenent, property and choi ce of any
occupation, trade or business; Article 31 covered expropriation and
conpensat i on connect ed wi th property.
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qguestionin any court onthe ground that the conpensation by that
lawis not adequate.’

As can be seen by conparing the two texts, the Fourth Arend-
nent |aid down that a court coul d question no | awon grounds t hat
t he conpensation pai d for acquired property is i nadequate. This
change was i n reaction to a Supreme Court judgment - the Bel a
Banerjee case’. Inthis case, thevalidity of Vést Bengal Land Devel op-
nent and P anni ng Act 1948 whi ch provi ded for acqui sition of | and
after paynent of conpensation not exceedi ng t he narket val ue of
the | and on Decenber 31, 1946 was chal | enged. The party recei ving
the conpensation felt that the date, on whi ch the conpensation was
calculated, didnot result inadequate conpensati on. The Sate re-
acted by sayingthat Article31(2) readwthEntry 42 of List |11 (which
is basically an argunent that the | egislature has the right to nmake
| ans on property) of the Gonstitutiongave full discretiontotheleg-
i slaturein determningthe neasure of conpensation. The Suprene
Qourt rejected the argunent put forth by the Sate, arguing -

“Wiileit istruethat thelegislatureis giventhediscretionary
power of | ayi ng down the princi pl es whi ch shoul d govern the deter-
m nation of the anount to be given to the owner for the property
appropri at ed such princi pl es nust ensure that what i s det erm ned
as payabl e nust be conpensation, that is, ajust equival ent to what
t he owner has been deprived of. Wthinthelimts of this basic re-
quirenent of full indemmification of the expropriated owner, the
Gonstitutionallows free play tothel egislative judgnent as to what
pri nci pl es shoul d gui de t he det erm nati on of the anmount payabl e.
Wiet her such princi pl es take i nto account all the el ements whi ch
nake up the true val ue of the property appropriated and excl ude
natters which areto be neglected, is ajusticabl eissueto be adj udi-
cated by the court.”

Inthis context it is apt to note stance taken by the Sel ect
Conmi ttee that recomended t he Anendnent, which clearly
asserts the prinacy of thelegislature over the courts in deciding
nmatters of conpensation. To quote —

7 Sateof Vst Bengal v. Ms. Bel a Banerj ee A R1954 SC170
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“The Cormittee feel sthat althoughinall cases fallingwthin
t he proposed cl ause (2) of Article 31 conpensati on shoul d be provi ded,
t he quant umof conpensati on shoul d be det erm ned by t he
legislature, and it shoul d not be opentothe courtstogointothe
guestion on the ground t hat the conpensati on provided by it i s not
adequat e.”

Turning to the ot her change i ntroduced by the Fourth
Amendnent — the addi ti on of A ause 2A, which said that i f property
were not transferredtothe State under alawthenit shoul d not be
deened t o have been a conpul sory acqui si ti on even t hough t here
nay have been deprivation of property. Thiswas aclarification of
pol i ce powers of the Sate. It may be notedthat this‘clarification’
was once nore notivated by a Suprene Court judgnent whi ch held
t hat stock hol ders of a conpany whi ch had been t aken over for
ni smanagenent under pol i ce powers stipulatedin Article 31 A had
t o be pai d conpensati on. &

I'n 1964 t he Sevent eenth Arendrrent, was enacted to renove
certain Sateland reforml egi sl ati on fromthe purvi ewof the courts
by i ncl udi ng a nunber of laws i n States covered by erstwhile
Ryotwari inamand jagir tenures, by including theminthe Nnth
Schedul e. This inpulse againhadits origininajudgnment of the
Suprene Gourt. I n 1961, the Suprene Gourt had hel d t aki ng of | ands
under the Keral a Agrarian Rel ations Act 1961 was unconstit utional
under Articl e 14 because a sral | er conpensati on was pai d for | arge
tracts than for snmal | er hol di ngs.® However over the next decade, the
right to property was goi ng to be reignedin further onissues that
wer e not associ ated w th | and ref or ns.

Twenty Fi fth Anendment

As was t he persi stent case, unhappi ness with yet ot her judgnents
of the court, provoked the next constitutional anendnent affecting
property as well. Inthis respect, the first case of inport was the

8 Dwar kadas Srini vas v The Shol apur Spi nni ng and Wavi ng Conpany Lt d.
Al R 1951 Bonbay 86
9 Kari nbi | Kunhi konman v The S at e of Keral a 1962 (1) SCR829ff.
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Vaj ravel u Mudl i ar case where | and had been acqui red under t he Land
Acqui sition (Madras Anendrent) Act 1961 for the purpose of buil di ng
houses and t hi s nove was chal | enged under Articles 31 and 14. 1° The
stance of the Suprene Gourt ininterpreting Article 31(2) inthis
case was i n consonance wi th the Bel a Banerj ee case, referredto
earlier. Justice Subba Rao stated —

“I't follows that aLegislaturein naking alawof acquisitionor
requi sition shall provide for ajust equival ent of what the owner has
been deprived of or specify the principles for the purpose of
ascertaining the ‘just equival ent’ of what the owner has been
deprived of. ...If thelegislature, throughits ex facie purportsto
provi de for conpensation or indicates the principles for
ascertaining the sane, but in effect and substance t akes anay a
property w thout payi ng conpensationfor it, it will be exercising
power it does not possess. |f the Legi sl ature nakes al awfor acquiring
aproperty by providing for anillusory conpensati on or by i ndi cating
the principl es for ascertai ni ng the conpensati on which do not rel ate
tothe property acquired or tothe val ue of such property at or wthin
a reasonabl e proxi mty of the date of acquisitionor the principles
are so designed and so arbitrary that they do not provide for
conpensation at all, one can easily hol d that the | egi sl at ure nmade
thelawinfraud of its powers. Briefly statedthelegal positionis as
follows. If the question pertains tothe adequacy of conpensati on
fixedor principlesevolvedfor fixingit disclosethat the Legislature
nade the | awin fraud of power i nthe sense we have expl ai ned, the
questioniswthinthejurisdictionof the court.”

Subba Rao reiterated this viewsubsequently in the Mt al
Qrporationcase? where he stated that evenif it is argued that the
princi pl es for conpensation are not arbitrary and adequacy coul d
not be questionedinacourt of law if the conpensati onwasillusory
orif theprincipleswereirrelevant tothe val ue of the property, it
cannot be saidthat a conpensati onwhichisthe‘just equival ent’ of
the property acquiredis beingpaid—"‘it couldbe saidthat the

10 Vajravelu Midliar v. Special Deputy Qol |l ector AIR1965 SC 1017
1 Sateof Vst Bengal v. Ms. Bel a Banerj ee A R1954 SC170
12 Lhionof Indiav. Mtal Qorporationof Indialtd A R1967 SC634
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Legi sl ature had coomitted a fraud on power and therefore the l awi s
bad .

Yet, not all judges of the Suprene Gourt agreedtothejusticability
of conpensation — Justice Hdayatullahinthe Shantilal Mngal das**
case decl ared t he stance taken i n t he previ ous cases j udged by Subba
Rao as “obiter and not binding”. Inthis casethe validity of Bonbay
Town A anni ng Act 1958 was chal | enged on t he grounds that the owner
was t o be gi ven narket val ue of | and at date of decl aration of schene,
whi ch was not the just equival ent of the property acquired. In
responsetothisclaim the court statedthat after the passage of the
Fourth Anendnent resul ting inthe changes to Article 31(2) thereof,
any question of ‘adequacy of conpensation’ coul d not be entertai ned.
It was nai ntai ned t hat the narket val ue of | and in 1927 was ‘ a good
princi pl e for paynent of conpensation’ in 1957!

However, this was not destined to be the | ast words on
conpensat i on because t he Suprene Court subsequently went onto
nake a cruci al j udgnent. A Speci al Bench consi sting of el even j udges
gave a ngjority (ten to one) judgrment in the so called Bank
Nationalizati on'> case took a position that was very much in
consonance wi th the position taken earlier by Chief Justice Subba
Rao. Inthis case validity of the Banki ng Conpani es (Acqui sition
and Transfer of Undertaki ngs) Act 1969 was chal | enged on gr ounds
of i nadequat e conpensati on after the President of Indianationalized
14 | ndi an Banks on t he reconmendati on of Prime Mnister Ms.
Gandhi . The Act did | ay down principles for determnation and
paynent of conpensation to the Banks, whi ch was to be paidfor in
formof bonds, securities etc. However such conpensati on was

13 Thisisaquotefromalecturedeliveredin 1968 by Chief Justice K Subba Rao
(then retired) under the auspi ces of the Forumof Free Enterprise, Bonbay
wher e he says “The Suprene Gourt in Vajravel u and Metal Cor por ati on cases
consi dered Article 31(2) inthe context of conpensationandheldthat if the
conpensation fixedwas illusory or the principl es prescribed wereirrel evant
tothe value of the property at or about the tine of acquisition, it coul dbe said
that the Legi sl ature had committed a fraud on power and therefore the l awis
bad.” (1969) 2 SAC(Jour) 1

14 Sateof Qjarat v. Shantilal Mangal das Al R1969 SC624, 1969 (1) SOC509

15 R CQooper v. Lhion of India1970 (2) SOC298
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chal | enged on the grounds that the Act didnot fulfill Article 31(2)
because, it was argued, the principles for deternini ng conpensati on
wereirrelevant for arriving at the conpensati on and sore of the
assets of the Banks particul arly intangibl e assets such as goodwi | |
and unexpi red | eases for prem ses etc. were not taken i nto account
for cal cul ati ng conpensation. The najority of the judges accepted
this view and stated that both before and after the anendrent to
Aticle31(2) thereisaright toconpensationandby givingillusory
conpensation the constitutional guaranteeto provide conpensation
for an acquisitionwas not conpliedwith. It was al so statedthat the
legislatureis not the final authority on conpensation. To get afl avor
of thejudgnent the foll owng quotations areillustrative -

“The Constitution guarantees a right to conpensation - an
equi val ent i n noney of the property conpul sorily acquired. That i s
t he basi ¢ guarant ee. The | awnust t her ef or e provi de conpensati on,
and for detern ni ng conpensati on rel evant princi pl es nmust be
specified; if the principles are not rel evant the ultinate val ue
determned i s not conpensation.”

Itisasointerestingtonotethe principlesthat the court felt
that rmust be kept in mnd whil e determ ning conpensati on -

“The broad obj ect underlying the principleof valuationisto
avard t o the owner the equival ent of his property withits existing
advantages and its existing potentialities. Werethereis an
est abl i shed narket for the property acquired the probl emof val uation
presents littledifficulty. Werethereis no established narket for
the property, the object of the principle of val uati on nust be to pay
to the owner for what he has | ost, includingthe benefit of advantages
present as wel |l as future, wthout takinginto account the urgency
of acquisition, the disinclinationof the owner to part withthe
property, and the benefit whichthe acquirer islikelyto obtain by
the acquisition.”

Inparticular, it was heldthat “potentia val ue” and “t he goodw | |
and t he val ue of the unexpired period of |ongtermleases” shoul d be
taken i nt o account to determ ne conpensation. It appears that on
account of this judgment, some change was nade to Act covering
Bank acqui si ti ons and passed by Parlianment wth a specifi ed anount
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bei ng gi ven t o t he Banks, though more significantly it providedthe
critical fuel to push for the enactnent of the Twenty Fifth
Arendnent. However before | ooking at this enact nent yet anot her
court case rel ated to property nust be nenti oned.

Lpon having al arge portion of their | and decl ared * surpl us’ under
the Punjab Security of Land Tenures Act 1953, the Gol ak Nath famly
appr oached t he Suprene Gourt under Article 32 of the Constitution
chal | engi ng the Act. ¢ They chal | enged t he Act on t he grounds t hat
the Act deni ed themtheir Gonstitutional R ghtsto acquire and hol d
property and practice any professioni.e. Aticles 19(1) (f) and (g)
were violated, and sowas their Rght to equality before | awunder
Article14. Inadditiontothis, they sought to have t he Sevent eent h
Amrendrent (whi ch had pl aced the | and reforml awt hat af fected
themin the N nth Schedul €), the First Anendnent and t he Fourth
Anrendnent declared ultravires of the Constitution. The case was
hear d by el even j udges and Chi ef Justi ce Subba Rao speaki ng for the
Majority said that while the earlier Arendrments woul d not be
affected, hereafter Parlianent coul d not take away or abridge the
Fundanental R ghts. Anmong ot her concerns of inport which are
not possibletogointohere, this caseintroducedthe notion of the
‘basic structure’ of the Gonstitution—interns of this judgnment it
neant that the Fundanental R ghts are a part of the basic structure
of the Gonstitution and any Amrendnent to the Constitution can be
nade only to preserve rat her than destroy these rights.

These judgnents did not augur well for the political
est abl i shnent, which was i nvol vedinafury of nationalizingindustry
and ot her ‘socialist’ endeavors. Austin (1999) onthe basi s interviews
hel dw th key political and adnini strative participants or observers,
observes that the ‘political andintellectual currents at thetine
were, anong ot her things, to overcone t he Fundanental R ght i ssue
rai sed by t he Gl ak Nat h deci si on, to anend the Articl es associ at ed
W th property (especially Article 31) to keep the courts anay from
acqui si tion and conpensation i ssues, totake ‘property’ out of the
Fundamental Rghts andtorestructure the Gonstitution sothat the
Di rective Principles were given precedence over the R ghts

16 |.CQ®laknath and Ghers v Sate of Punjab Al R1967 SC 1647
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conponent of the Gnstitution. It is precisely thiscurrent that cane
toexpressitself inthe Twenty Fourth and Twenty F fth Arendnent s
tothe | ndian Gonstitution.

The Twenty Fourth Anendrrent aut hori zed Parl i ament to amend
any part of the Gonstitutionand dictatedthat the President “shal | ”
gi ve hi s assent to any constitutional anendnent presented before
him The Twenty Fifth Arendnent got rid of the |l egacy of all the
judgnents that had rai sed i ssues of paying just conpensation by
repl acing the term‘ conpensation’ in Article 31(2) with ‘amunt’
and barred courts fromquestioning this ‘anmount’ on grounds that it
was i hadequat e or paidin terns other than cash. This Arendnent
alsoinserted anewArticle — Article 31C which saidthat nolaw
declaringits purposetobeful fillingthe Drective Principles coul d
be chal lengedinacourt of lawthat it di dnot do so.

Tocarry forth our tale, the constitutionality of these
Anendrent s was chal | enged!’- al beit unsuccessfully in the
nonunent al Keshvananda Bharati case.'® However the majority
j udgnent, while overrul i ng nany aspects of the Gol ak Nat h case on
amendi ng the Constitution, did rule that a constitutional
anmendnent coul d not al ter the basic structure of the Gonstitution.
It isinpossibletogointothe nuances of the basic structure doctrine
as explicatedinthis judgnent —the case was j udged by 13 j udges,
who not only dividedintoamjority and a mnority but al so
expressed el even opi ni ons. For our purposes here it needs to be noted
that inrelationtoproperty thefact that it upheldall the property
rel ated Amendrrents, not only led to later judgments to mai ntain
that theright to property didnot pertainto the basic structure of
the Gnstitution®, but al solegitimzed the Janata Gover nnent, that
fol l owed the ouster of Ms. Gandhi, planto renove property as a
Fundanental Rght andinplant it as astatutory right —a nove t hat
mi ght have been nade wi t h convi ction but was al so a neans t o gar ner
t he support of the Communi sts.

17 (Once agai n thi s case was sourced i n a takeover of church | ands by | and
reformlaws | egislated in Keral a.

18 Keshvananda Bharati v Sate of Keral a (1973) 4 SOC 225

19 Indira Nehru Gandhi v Raj Narian 1975 Supp SCC 1
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Forty Fourth Amendnent

As nentioned earlier, the Forty Fourth Anendnent Act 1978 del et ed
Articles 19(1) (f) and Article 31 fromthe I ndian Gonstituti on. This
Arendrent , havi ng renoved property as a fundanental right al so
located it as a nuch weaker statutory right in Article 300-A where
it nowreads, as ‘ No person shal | be deprived of his property save by
authority of law . The lawmnister [here | drawon t he quot e not ed
inAustin (1999) pg.425] at thetine, Shanti Bhusan, justifiedthe
renoval of property as a Fundanental R ght by saying in Parlianent
‘vast majority’ of Indians didnot own extensive property ‘to equate
theright toproperty tothe noreinportant rights ..[had resulted
incurbing] ..the other fundanental rights’.

The current position of the Supreme Court on property can be
gl eaned froma one of the fewdirect judgnents on property after
the Forty Fourth Anendnent - the Jilubhai case. ® The case deal t
w th mines taken by the State under | egi slated | ans fromerstwhil e
revenue farners, and uphel d the right of the State to do so under
Article 300-A not entertaining any di scussi on on adequacy of
conpensation.? Among ot her things it i s unequivocal ly hel d that
theright toproperty under Article 300-Ais not a‘basic feature or
structure of the Gnstitution’. Thusit is nowthe lawof thelandthat
theright topropertyis not afundamental right.

Land Acqui sition Act

Wi | e so far the descri ption has concentrated onthe constitutional
i ssues surroundi ng property in India, before novingonto the next
part of the paper it isinportant toget asenseof thelawthat governs
routine takeover of |and by the Sateinlndia Thetakeover of |and
by the Sate is governed by the Land Acqui sition Act 1894 (hereafter
referredtoas the Act). The Act, as the acconpanyi ng dat e suggest s
was | egi sl ated during the col oni al periodtotake over | and needed for
publ i ¢ purposes. (The Act has been amended periodically with
substantial anendnents bei ng nade i n 1984. Thoughinitself it isa

20 Jilubhai Nanbhai Khachar v. Sate of Qjjarat 1995 Supp (1) SGC596, Al R1995
SC142
2l SeePart |11 of this paper where this judgnent has been quoted onthis.
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central law various Sates have al so nade anendnents to the Act in
consonance W th uni que | ocal conditions.) Theterm' public pur pose’
isnot definedinthe Act, though such ‘ public purpose’ isillustrated
by heads such as provision of |and for village sites, planned
devel opnent, public of fices, education, heal th and ot her schenes
sponsor ed by t he government, to nane a few 2 The preanbl e to the
Act, states categorically that individual s whose property is taken
over have aright to receive conpensation. The bul k of the Act is
devoted to creating aregine relating to the nanner i n which an
acquisitionis to be made, the conpensationto be paidandthe
procedures that are to be fol | oned whi | e pursui ng these activiti es.

Procedures Rel ated to Acqui sition

The process of acquisition beginswthaprelimnary notification
by t he gover nnent on signaling the needto acquiretheland. 2 This
isfollowed by aninvestigationastowhether thelandidentifiedis
suitablefor the ‘ public purpose’ it isbeingtakenover for.? [f the
landis found suitabl e, adeclarationcontainingtheintentionof the
governnent totake over thelandisissued. % The Col | ector of the
district inwhichthelandis locatedis enpowered by the Act to
nmake the order for the acquisition and is required to neasure and
nark out the | and which is nentioned in the decl aration.® The
Gl lector theninvites objections if any (tothe neasurenent of the
land), bothin respect of the acquisition and the conpensationto be

2 Sction 3(f)

23 Thisisasper Sction4, vhichstatesthat thenotification be publishedinthe
Gazette and two | ocal newspapers, at | east one of whichisintheregional
| anguage. The notificationis to beissued by the appropriate Governnent
that is generally the State Gvernnent (or the Gentral Governnent if the
l'and i s bei ng acqui red for t he purposes of the Lhion)[as per Section 3(ee)].

24 As per Section.4(2) of the Act, the officer has the power todo all actsto
ascertainthesuitability of theland for the purpose for vhichit is sought to
be acquired, for exanpl e he can dig or boreinto the subsoil, cut down any
standi ng crop, etc.

25 Asper Section6 of the Act, the notification shoul dcontainthe purpose for
vhichthelandistobeacquiredi.e. for public purpose or for the benefit of a
company.

26 As per Section 7 and Section 8 of the Act
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pai d, fromthe persons interestedintheland. 2 The Collector is
expected to fol l owprincipl es | aid downinthe Act under Sections 23
and 24 (as directions to the courts for eval uati ng conpensati on —
see bel ow) in deciding the val ue of the conpensati on Oh conpl etion
of the enquiry about the obj ections, the @l | ector nakes an award in
relationtothe - true area of the land to be actual |y acquired,;
conpensation to be al | oned; and the nanner of apportionnment of
t he conpensati on anong t he i nt erest ed persons. 2 After the award
has been nade, the Gol | ect or takes possession of the | and, “whi ch
shal | thereupon vest absol utely inthe governnent, free fromall
encunbr ances” . 2

The Gol | ect or has the power to acquire the | and, in cases of
urgency for a period of three years w thout follow ng the procedure
enuner at ed above. ¥ The Act al so enpowers the CGovernment to
tenporarily occupy waste or arabl e | and for a peri od of three years
af ter payi ng conpensationto persons interested either as alunp
sumor in periodical paynents, with the optionto nmake the nmove
nor e per nanent by fol | owi ng requi site steps as set out by the Act. 3

If any i nterested person does not accept the award, such a person
can nake an applicationtothe ol lector torefer the natter tothe
court.® The court shall thenlook intothe objections bothinrelation
t o acqui sition and conpensati on and pronounce a j udgnent .

Conmpensati on

On conpensati on, under Section 23 of the Act it is statedthat the
“court shall take into consideration” the follow ng principlesin

27 Asper Sction9of the Act, the personsinterestedinclude al | persons cla ning
aninterest inconpensationto be nade on account of the acquisition of | and
andif heisinterestedin aneasenent affectingthelandas per Section 3(b).

28 As per Section 11 of the Act, the Gl I ector has to obtai nthe approval of the
appr opri at e Gover nient .

29 Section 16 of the Act

30 Asper Section17of the Act, invhichit is alsoprovidedthat the Gllector pay

80%of the estinated conpensation to theinterested persons before taking

possessi on (i ntroduced i n 1984) . The secti on al so provi des speci al provi si on
for acquisitionof landfor the purposes of Railways.

As per Section 35 of the Act

S 18 of the Act
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relationtothe conpensati on awar ded:
1 Mar ket val ue of the |l and on the date of the decl arati on;

2 Damage sust ai ned by t he person i nterested by reason of
destruction of standing crops and trees at the time of
t aki ng possessi on by the @l | ect or;

3 Danage sust ai ned by reason of severing the | and from
the i nterested persons, other | and;

4 Danage sustai ned due to injury to other property or
ear ni ngs;

5 Danmage sust ai ned due t o change of residence or pl ace of
busi ness warrant ed by t he acqui sition; and

6 Danmage sust ai ned due to di minution of profits between
time of decl aration and actual possessi on.

Additional |y, Section 23 states that “Inadditiontothe narket-
val ue of the | and as above the Qourt shall in every case award a sum
of fifteen per centumon such narket-val ue, in consideration of the
conpul sory nature of the acquisition.” —whichisreferredto as
sol ati umin various judgnents. If the conpensation clai mhas been
adj udi cated, accordingto Section 28, the @l lector has to pay i nterest
on t he val ue of the conpensati on fromthe dat e possessi on has been
taken and t he dat e of the j udgnent .

In Section 24, the court isinstructed, “not totakeinto
consideration” the foll ow ng factors i n deternini ng conpensat i on:

1 Degree of urgency;
2 D sinclinationof personinterestedto part wth the |land;

3 Darmage sust ai ned whi ch woul d not have f et ched darmages
if aprivate person had causedit;

4 Danmage | i kel y to be caused by the usetowhichthelandis
put after acquisition;

5 I ncrease i nthe val ue of | and due t o t he newuse;
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6 Any increase i nthe val ue of other | and of theinterested
per son due to t he newuse of the acquired | and,

7 Any i nprovenents nade onthe | and after the notification
was i ssued; and

8 I ncrease i n val ue caused by use opposed t o publ i c policy
or forbi dden by | aw

Inadditiontothis, the Act stipulates that acourt onreference,
shal | not award conpensationthat islessthanthat initially ordered
by the Qol | ector. The conpensati on shal | be apporti oned as per the
agreenent, if any, between the interested persons or by t he deci sion
of the court in the absence of an agreenent. =

I n case of acquisition of |and for conpani es t he conpany
concerned is required to enter into an agreenment with the
appropri at e gover nnent, whi ch shal | be publ i shed. The agreenent
shal | contain clauses relatingto the payment to be nade to the
appropri at e gover nnent, terns on whi ch the | and shall be hel d by
t he conpany, the tine and conditions on whi ch t he obj ect for which
thelandis acquiredistobefulfilled. Generally the acquisitionis
done only for the purpose of Governnent conpani es and not for
pri vat e conpani es except for the purpose of erecting of dwelling
houses for the wor knen enpl oyed by t he pri vat e conpany.* The
process of acqui sition shall not begi n unl ess the appropri ate
gover nirent has appr oved t he acqui sition for the conmpany and t he

33 As per Section 25 of the Act, which says that the anount ordered by t he Gourt
shoul d not exceed t he anount cl ai ned but the anount shoul d not but shoul d
not be |l ess thanthe anount set by the @l lector. |f the applicant has refused
toor not nade a cl ai mw thout sufficient reasonthenonlythelatter part of
therestrictionabove shal | apply. If theclainsiscommttedfor asufficient
reason t hen t he anount awar ded shoul d not be | ess but ay be nore than t he
anount awar ded by the Gol | ector.

34 S 44Bof the Act (introducedin 1962).The validity of this cl ause has been
upheldinRL Arorav.Sate of UP., AR1964 SC1230. A gover nnent conpany
as per section 617 of Conpani es Act, neans a conpany wher e t he gover nnent
at | east 51%of the pai d up share capital . Though a private conpany i s defi ned
inthat Act asonewthrestrictionsinrelationtotransfer of shares, linited
nenper ship, etc and S 44Brefers tothat definition, it appears that S 44B
refers to all conpani es which are not government conpani es
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agr eenent menti oned above has been execut ed. The consent of the
governent shal | not be gi ven unl ess t he gover nnent on an enqui ry
issatisfiedthat thelandis bei ng acquiredfor any of the fol | ow ng
pur poses:

(i) FEectionof dwelling houses for the worknen;

(ii) Gonstruction of sone buil ding or work for a conpany
engaged i ni ndustry or work for a public purpose;

iii) Qonstruction of sone work that islikelytoprove useful to
the public;
The conpany shal | not sell, nortgage, | ease or gift etc., the
I and except with the prior sanction of the appropriate governnent.

Prior to the amendnent in 1984 t he conpany itself was
enpowered to enter and survey the | and t o be acqui red.
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PART I I|

The Reper cussi ons of (Un) Constituting Property

The tal e of the constitutional constructionof propertyinindiais
above al | adescriptionof the‘bargain’ betweenthe |l egislature and
thejudiciary inthe sense portrayed by Cooter (2000). As the
descriptionattests, the tensions that were present at the nonent of

the inception of the Constitution of Indiacame out inthe open
after the I ndi an Constitution becanme operational — Shoul d taki ngs
of property by the S ate be subject to due process of thelaw? In so
nmuch so as the judicial decisionsthat ruledinfavor of payingjust

conpensation were a refl ecti on of the due process, they put a
physi cal as wel | as financial brake onthe takings of the executive—
| egi sl ature conbi ne — acting as an i npedi nent to the | and reform
and i ndustrial policies. The way thi ngs turned out, the sol ution or

the ‘bargain’ to the probl emwas not worked out within a franework
that privileged the separation of powers, rather the sol uti on cane
fromestablishing a unitary center of power by progressively
anmendi ng the Gonstitution of India—the Gonstitutionitsel f becane
the site of the bargai n. The sacrifice of separation of powersinthe
i nterest of apparent expedi ency has resul ted, apart fromother costs,

insocia costs that have been and continue to be i ncurred on account

of theviolationof thedoctrine. It isaninportant exerciseto nake
alist of these costs.

Social Qosts

Thereis by nowafairlylargelawand econonics |iterature ontakings.
The bulk of theliteratureis situatedwthinthe Awericaninstitutional
setting — where the Arerican Constitution determnes the broad
taki ngs doctrine (em nent dorai n) that says that takings nust be
for a public purpose and j ust conpensati on shoul d be pai d for the
taki ng.

Conpensati on

Ignoring the matter of the public purpose, i.e. assumng for the
nonent that thereis asociallyjustifiedpublic purposein placefor
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the taki ng, the | awand econonics questionthat has beenraisedis —
What conpensati on shoul d be pai d out to ensure an efficient
al | ocati on of recourses? The answer to thi s questi on has been broadl y
franed taki ng i nto account efficient | and use deci si ons of private
i ndi vi dual s whose property can be potentially taken for a public
purpose. |f the conpensation paidout isrelatedtotheinvestnent
decisionof theprivateindividual, this creates anoral hazard —the
private individual has anincentiveto over invest and t herefore
| ogically shoul d nerit no conpensationto ensure asocially optinal
I evel of investment. On the other hand, payi ng no conpensati on
causes t he gover nnent to perceive the act of taking as bei ng costl ess
resul ting in the overproduction of the public good. Thus, the design
of anefficient | evel of conpensati on invol ves addressi ng the trade
of f between the noral hazard of the privateindividual andthe ‘fiscal
illusion of the government. [Mceli (1997)] Various desi gns have
been suggestedintheliterature but it is beyond the scope of this
paper, at the nonent, togointothematter infurther detail - rather
the point to be taken for the present purpose is that conpensation
of sone formisrequiredintheinterest of social efficiency.

G ven that conpensationis required, the probl ematic that |
woul d i ke to rai se is who shoul d deci de thi s conpensation —1s the
decisionbest locatedinthe courtsor canit beefficientlylocatedin
t he executive and/ or the | egi sl ature? The probl emon hand i s one
that invol ves ajointly deternined surplus —private property is bei ng
t aken over for a public purpose, a purpose whichis presumably
providing asurplus for all nenbers of soci ety includi ng the person
whose property i s being taken al beit ninus the |l oss of his property
for whi ch he shoul d be conpensat ed at | east to mai ntai n stat us quo.
To nake this valuationrequires soliciting private infornation,
whi ch j udi ci al procedures are best equi pped t o handl e. However i f
the I egi sl ature or the executive were to fix conpensation w t hout
the possibility of judicial reviewor w thout fol | owi ng j udicial
procedures the chances are that thereis certainto be under val uation
of conpensation. Mninally, the under val uati on of conpensation
i s bound to perpetuate the probl emof ‘fiscal illusion nentioned
above resul ting i n an overproduction of the public purpose. Such an
act would clearly be an act of | egislativeand or executive activism a
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violation of the doctrine of separation of powers in afunctional
sense. It was preci sely the poi nt of the judgments made by Subba
Rao nentioned earlier, tonlitate agai nst such | egislative activism
To repeat one of his statenents® -

“If thelegislature, throughits ex facie purports to providefor
conpensati on or indi cates the principl es for ascertai ni ng t he sane,
but i n effect and subst ance t akes anway a property w t hout payi ng
conpensationfor it, it will be exercisingpower it does not possess.
If the Legisl ature nakes al awfor acquiring a property by providing for
anillusory conpensationor by indicatingthe principlesfor ascertai ning
t he conpensat i on whi ch do not relate tothe property acquired or tothe
val ue of such property at or wthin areasonabl e proxi mty of the date of
acquisitionor the principl es are so desi gned and so arbitrary that they
do not provide for conpensationat all, one can easily hol dthat the
legislature nade the lawinfraud of its powers. Briefly statedthe |l egal
positionis as follows. If the question pertainsto the adequacy of
conpensat i on fixed or principles evolved for fixingit disclose that
the Legi sl ature nade the | awi n fraud of power inthe sense we have
expl ai ned, the questioniswthinthejurisdictionof thecourt.” (M
enphasi s)

The contrast is evident when a j udgnent of the Suprene Qourt
nore recent |y says

“Legi sl at ure has power to acquirethe property of private person
exer ci si ng t he power of eninent domai n by alawfor public purpose.
The | aw may fix an ampunt or whi ch may be determined in
accordance w th such princi pl es as may be | ai d t herei n and gi ven
i n such manner as nay be specifiedin suchlaw However, such | aw
shal | not be questioned on the grounds that the anount so fixed or
anount deternined i s not adequate. .kHowever, when Article 31(2)
has been omtted al together, judicia interpretation shoul d not be a
tool toreinduct the doctrine of conpensati on as concom tance to
acqui sition or depravation of property under Article 300-A”

35 Vajravelu Ml iar v. Special Deputy ol | ector AlR1965 SC 1017
36 Jilubhai Nanbhai Khachar v. Sate of Qyjarat 1995 Supp (1) SGC596, Al R1995
SC142
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Wi | e principles under the Land Acqui sition Act for
det erni ni ng conpensation (primarily narket val ue) and t he fact
that withinthe paraneters of these principl es conpensation can
be chal lengedinthe courts are matters far frombei ng obj ecti onabl e
i n thensel ves, there renai ns an el enent of activismin the fact
that the principles thensel ves cannot be chal | enged i n court of | aw
To repeat a quote again, it may be recall ed that i n the Bank
National i zation case® the Suprene Gourt pointed out —

“The broad obj ect underlying the principleof valuationisto
avard to the owner the equival ent of his property withits existing
advantages and its existing potentialities. Werethereis an
est abl i shed narket for the property acquired the probl emof val uation
presents littledifficulty. Werethereis noestablished narket for the
property, the object of the principleof val uati on nust betopaytothe
owner for what he has | ost, incl udingthe benefit of advant ages present
as wel | as future, w thout takinginto account the urgency of
acqui sition, thedisinclinationof the owier topart wththe property,
and t he benefit which the acquirer is likely to obtain by the
acquisition.” (M enphasis)

The princi pl e of basi ng conpensati on on market value is
particularly difficult inthe case where takings are on a very | arge
scal e, for exanpl e the di spl acenent caused by t he constructi on of
t he Narnada Dam | n such cases the narket val ue of land is hardly
goi ng t o be adequat e conpensati on for the val ue | ost on account of
the di sruption of a social world. The val ue of small private
transactions wll not reflect the value of anentireway of life.

Publ i ¢ Purpose

Inadditiontothe probl ens created by the viol ati on of separation of
powers inthe functional sense, thereis aviolationof thedoctrine
inastructura sense once one considers the fact that public purpose
itself islargely not subject tojudicial review The noratori umon
questi oni ng publ i ¢ purpose hol ds both at the constitutional |evel as
well as at thelocal level inrelationtothe Land Acqui sitions Act.
(The detail s of this have not been presented here.) To nake this

37 R CQooper v. Lhionof India 1970 (2) SOC298



28

poi nt, foll ow ng Epstein (1985) it can be argued t hat publ i c purpose
nust open to judicial reviewbecause since takings i nvol ve a forced
exchange that generates a surplus, this surpl us shoul d be dividedin
proportiontotheinvestment nade inthe State by citizens — a
requi rement whichis satisfiedinthe case of public goods. |f the
surplus is not dividedin proportionto ones investnent, then
strategic enterprises insociety wll appropriate this surplus —
creating acenter for rent-seeking activity or captureinthe act of
takings. It isaninportant agendatoinvestigatetherent seeking
activity that is encouragedin Indiabythe fact that the power to
determne public purpose | ies very determnedly i nthe executive
wththepossibilityof littleor nojudicia review

& her Concerns

Arong t he many ot her consequences that need to be i nvesti gat ed
inrelationtothe story told, for exanpl e the cost that ari ses on
account of the fact that issues of property are often worked out

t hrough ot her fundanental rights suchastheright toreligion, there
areinterestingpossibilitiesinlawfor socalled‘newproperty’ . Gven
the very broad definition of property acceptedinindianlaw®, it is
possi bl e t hat any such property coul d be appropri ated by a | awnade
by a conpetent legislatureinthe publicinterest aslong as thelaw
fulfills other constitutional requirenents and t he weak conditi ons
of Article 300A Therefore, whilethe Patents Act, 1970 (Act 39 of

1970), coul d be amended to conformto the commitments al r eady
gi ven by I ndi a under the TR PS Agreenent, the Parlianent or even
astatelegislature coul dfurther provide, inthe sanelaw or inanother

law for stricter conditionsrelatedtoinportation, failuretowork,

38 Avery wdely quoted definitionof property is given by the foll ow ng passage
- “Nowthe termproperty inthe context of Article 31 whichis designedto
protect propertyinall its forns nust be understood both in a cor poreal
sense, as havingreferencetoall those specificthingsthat are susceptibleto
private appropriationand enjoynent, as well asitsjuridica or | egal sense,
of a bundl e of rights which the owner can exerci se under the muni ci pal
lawwi th respect to the use and enj oynent of things to the exclusion of
others” (enphasis added)”. Sate of Vést Bengal v. Subodh Gopal , AlR1954 SC
R2
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and conpul sory |icensing of, say, |ife saving drugs’ patents, and, in
case of any real or artificia scarcity of such drugs bei ng creat ed by
the patent hol der. I nadditionto enablingconpul sory licenses, the
lawcoul dinprincipleacquire patents as property (under Article
300A) by | egislating suitabl e paynent of conpensation by the Sate.
Thus, the Gonstitutional regine for the protection of intellectual
propertyrightsinindiaisfar frombei ngclear-cut, perfect, or preci se,
and can be saidto be as yet unsettledinlaw
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