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ANTI RAPE LAWS IN INDIA PRIOR TO THE CRIMINAL LAW AMENDMENT
ACT 2013:

RAPE
Section 375 and Section 376 of the Indian Penal Code, 1860 define the offence of rape and
prescribe punishment for offenders under this law. These sections remained unchanged since
their inception in 1860 till the time of the 1983 amendments following huge protests in the wake
of the controversial Supreme Court judgement in the Mathura rape case.
Section 375 gives the legal definition of the word rape. It states that a man is said to commit
"rape" who, except in the case herein after excepted, has sexual intercourse with a woman under
circumstances falling under any of the six following descriptions:•

First- Against her will.

•

Secondly- Without her consent.

•

Thirdly-With her consent, when her consent has been obtained by putting her or any
person in whom she is interested in fear of death or of hurt.

•

Fourthly- With her consent, when the man knows that he is not her husband, and that
her consent is given because she believes that he is another man to whom she is or
believes herself to be lawfully married.

•

Fifthly - With her consent, when, at the time of giving such consent, by reason of
unsoundness of mind or intoxication or the administration by him personally or through
another of any stupefying or unwholesome substance, she is unable to understand the
nature and consequences of that to which she gives consent.

•

Sixthly - With or without her consent, when she is under sixteen years of age.

The only exception being that forced sexual intercourse by a husband with his wife; the wife
being not less than 15 years of age does not amount to rape. As provided in Section 376, who
ever commits the offence of rape shall be punished either with imprisonment for a period of
seven years but which may be for life or for a term which may extend to ten years and shall also
be liable to a fine. This does not apply in a situation of forced marital sex where the wife is more
than twelve years of age. However if she is between twelve to fifteen years of age, the husband
will be punished with imprisonment for a term which may extend to two years or with fine or

both. The court may by adequate and special reasons which are given in the judgement impose a
sentence of a term of less than seven years.
This section defines rape as forcible penetration of the vagina by the penis. This raises questions
about the adequacy and sufficiency of this definition of rape. The scope of the law does not
extend to acts of forced oral sex, sodomy or penetration by foreign objects. This form of sexual
violence is especially prevalent among children and young girls. 2 It is included within the ambit
of Section 354 which deals with outraging the modesty of a woman. Inclusion with Section 354
is a gross denial of justice as it prescribes a paltry sentence of two years for such a serious
offence. It was in direct violation of the right to life with dignity and personal liberty available
under Article 21 of the Constitution. This problem was pointed out by the NGO Sakshi in the
form of Public Interest litigation. 3 It was argued here that this narrow definition of rape runs
contrary to contemporary understanding as the intention to humiliate and degrade the sexual
integrity and personal space of its victims. The Supreme Court taking cognizance of this, directed
the Law Commission to review the law on rape. The 172nd Report dated March 25, 2000 made
recommendations to widen the ambit of the law to include forced oral sex, sodomy and
penetration by objects. Also it recommended substituting the offence of rape with the offence of
sexual assault. But nothing came out of this report and there was no change with respect to this
aspect till the Criminal Law Amendment Act 2013.
The most important factor in determining rape is consent. Its absence is what distinguishes rape
from ordinary consensual sexual intercourse. Initially there was emphasis by the judiciary on the
use of force and physical injuries on the body of the victim to prove that there had been rape.
Passive submission would not constitute absence of consent. This made it extremely difficult for
a woman to prove that she did not consent beyond all reasonable doubt as is required under the
law. Even forensic evidence cannot be produced in all cases as unless the woman is medically
examined within 24 years, it becomes difficult to prove rape. This perception negatively impacts
especially those cases where consent is obtained by means of misrepresentation or fraud. This
changed following the infamous judgement of the Supreme Court in Tukaram v. State of
Maharashtra 4 which acted as a catalyst for reform in rape laws. In the above case, Mathura a 16
year old tribal girl had been raped by two policemen within the police compound. The Supreme
Court set aside the conviction by the High Court on the ground that she did not raise an alarm
and there were no physical signs of injury on her body. Technically the law did not prevent the
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court from perceiving non wilful submission given as a result of force as no consent. Nowhere in
the statute book has there been mentioned a need for physical marks of resistance or the use of
force to signify lack of consent. All that is needed to be proved is sexual intercourse “without
consent” as is aptly laid down in the legal definition. However the court held that the absence of
injuries as also the fact that she had been sexually active in the past showed that she was likely to
have consented to the act. This triggered a series of campaigns for changes in rape laws which
finally led to the 1983 Criminal Law (Amendment) Act 1983. It produced the following results:
•

Firstly it was held that consent in case of a woman who was of unsound mind or is under
the influence of intoxication at the relevant time will not be considered as valid consent.
This is basically the existing fifth clause of Section 375.

•

A new category of offence that is custodial rape or rape by persons in authority was
added in the form of Section 376B to 376D of the Indian Penal Code. 5
Section 376B: Whoever, being a public servant, takes advantage of his official
position and induces or seduces, any woman, who is in his custody as such public
servant or in the custody of a public servant subordinate to him, to have sexual
intercourse with him, such sexual intercourse not amounting to the offence of rape, shall
be punished with imprisonment of either description for a term which may extend to five
years and shall also be liable to fine.
Section 376C : Whoever, being the superintendent or manager of a jail, remand home or
other place of custody established by or under any law for the time being in force or of a
woman's or children's institution takes advantage of his official position and induces or
seduces any female inmate of such jail, remand home, place or institution to have sexual
intercourse with him, such sexual intercourse not amounting to the offence of rape, shall
be punished with imprisonment of either description for a term which may extend to five
years and shall also be liable to fine.
Section 376D: Whoever, being on the management of a hospital or on the staff of a
hospital takes advantage of his position and has sexual intercourse with any woman in
that hospital, such sexual intercourse not amounting to the offence of rape, shall be
punished with imprisonment of either description for a term which may extend to five
years and shall also be liable to fine.
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To put it simply if any of the persons in authority who are mentioned in the above
sections by reason of their position induce or seduce a woman in their authority or
custody to have consensual sexual intercourse with them not amounting to rape, they can
be punished with a sentence which may extend to five years and even may be made to
pay a fine.
•

Another Section 376A was added which basically states that forced sexual intercourse by
a husband with his wife who has been living separately by virtue of a decree of law or
custom, is liable to imprisonment which may extend to two years and also may be made
to pay a fine.

•

Introduction of a minimum punishment of seven years in case of offenders under
Section 375(1) and ten years which may extend to life for offenders under Section
375(2). Clause two basically deals with the notion of aggravated rape which includes
custodial rape, gang rape, rape of a pregnant woman and rape of minor girls under the
age of twelve years.

•

The Evidence Act, 1872 was amended by adding Section 114A. The effect was that the
onus of proof regarding consent could be shifted to the accused in case of custodial rape.

•

By virtue of addition of Section 228A, the disclosure of victims in rape cases was made
an offence.

•

Section 327 of the Croc was amended to make a provision for in camera trials for
offences under Section 375 and Section 376. Publication of rape trials without the court’s
prior approval was made a bailable offence.

The 1983 improved the earlier situation to a great extent in the sense that custodial rape was
recognized as a separate offence. Recognition of the fact that it merits a greater punishment as it
involves an abuse of official position and powers associated and a violation of the trust reposed
in them by women under their care and authority is a big step forward. The second major
improvement was passing the burden of proving consent to the accused in such cases. This was
again much needed as because of their position of power they had the resources to erase or
destroy all evidences of the crime and even influence the victim and her family to drop charges
by means of threat and coercion. The law thus recognized the fact that these women were
incapable of defending themselves and hence the benefit of doubt must be given to them. 6
Although it was held to be a progressive reform it fell short in the following areas. The initial
Kriti Singh, Violence against Women and the Indian Law, in VIOLENCE,LAW AND WOMEN’S RIGHTS IN
SOUTH ASIA, Sage Publications(G.Savitri 2004).
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demand of the campaigners was that the burden of proving consent in all cases should be on the
accused. This was only recognized in the case of custodial rape. The 1983 amendment with
reference to rape by persons in authority excluded family members from its purview. Thus rape
in situations of economic and social dependency was not included within Clause 2 of Section
375. This was extremely unfortunate as most cases of child sexual abuse involve family members
who misuse the children’s vulnerability. Marital rape was also not included except in cases where
the husband and wife are separated. No change in Section 155(4) of the Indian Evidence Act
which states that during a rape trial, information can be given about the past sexual history of the
victim. This implicitly leads to the false and biased conclusion that a woman who has had a past
history of sexual intercourse is likely to have consented to the act, Even though this was
extremely unfair for the victims, the government refused to amend this section till much later
through the Indian Evidence (Amendment) Act,2002.
An attempt to commit rape is punishable by half of the longest term of imprisonment for rape
or with such fine as provided for the offence. 7 The courts have drawn a very line between
preparation to commit rape and attempt to rape. The difference between the two lies in the
greater degree of determination in the attempt. 8Prosecution has to prove that there was a
determination to fulfil the act under any circumstance or resistance. If however the act does not
go beyond preparation, it comes under Section 354 which deals with outraging the modesty of a
woman. Thus in a situation where there was an actual attempt to rape, the accused gets away
with a relatively minor sentence due to mere technicalities relied upon by the judiciary. The most
important case in this regard is that of Jai Chand v. State. Here the accused who was a hospital
orderly was accused of attempting to rape a hospital nurse. He had forcibly pushed her down on
the bed and had broken the strings of her pyjamas. But before he could proceed any further the
victim managed to push him away and reached the reception area of the hospital. But the High
Court held that since he had not attempted to stop her from leaving and had not even undressed
himself it was simply preparation and not attempt to rape. The law relating to attempt to rape
has been borrowed largely from English Common Law. However contrary to English Common
Law, insertion of objects or fingers in the vagina is not held to be attempt to rape in India. This
ambiguity results due to lack of legislation on the above topic. The judiciary when dealing with
7 Section 511 of the Indian Penal Code, 1860 : Whoever attempts to commit an offence punishable by this Code
with 152[imprisonment for life] or imprisonment, or to cause such an offence to be committed, and in such attempt
does any act towards the commission of the offence, shall, where no express provision is made by this Code for the
punishment of such attempt, be punished with 194[imprisonment of any description provided for the offence, for a
term which may extend to one-half of the imprisonment for life or, as the case may be, one-half of the longest term
of imprisonment provided for that offence], or with such fine as is provided for the offence, or with both.
8 Rox v James Lloyd (1836) 7C and P817:173 E.R. 141.

attempt to rape relies on Section 511 of the Indian Penal Code with basically deals with attempt
to any kind of offence in general. There is need for clear and concise legislation on the subject of
attempt to rape. Reliance on case laws and judicial interpretations simply will not do as it has lead
to miscarriage of justice as proved in the case of Jai Chand v. State and several others.
OTHER FORMS OF SEXUAL ASSAULT
All other forms of sexual assault other than rape are dealt with under Section 354 of the Indian
Penal Code. Section 354 holds that whoever uses criminal force intending to or knowing that it is
likely to outrage the modesty of woman is liable to imprisonment which may extend to two years
or with fine or both. 9 All forms of sexual assault other than rape are included here such as
forced oral or anal sex, penetration of the vagina by objects or fingers etc. However the accused
is held culpable only if the act is done with the intention of outraging the modesty of a woman.
Culpable intention of the accused is the crux of the matter as stated by the Supreme Court in the
case of State of Punjab v. Major Singh 10. The words of this section have been the subject of
conflicting interpretation in the courts. The phrase ‘outraging the modesty” has not been given a
definition in the Indian Penal Code. Hence it has given rise to a lot of confusion which is
reflected in the judgements of the courts. Initially in the case of Girdhar Gopal v. State 11, a six
year old girl was sexually assaulted by the Pujari of a Mandir. Majority of the judges held that
inspite of the tender age of the victim, her protests was a sign that she had developed a sense of
modesty and she was well aware of the damage being done to her modesty. In the above and
many other cases to follow there was emphasis on the illogical concept of the woman’s reaction
as the sole factor to prove that her modesty had been outraged. There was an attempt to define
the term modesty in State of Punjab v. Major Singh 12. In this case, a seven and a half month baby
had been sexually assaulted. The trial court in a very shocking judgement held that since a baby
cannot be said to have any modesty, no offence under Section 354 is proved. This was overruled
by the Supreme Court and it was held that the essence of a woman’s modesty lies in her sex and
her being young or old, intelligent or imbecile, awake or sleeping is not the issue. The Court also
held that the intention of the accused is of key importance and not the reaction of the woman
which is only an additional factor. Thus a change was brought about regarding the relevance of
the women’s reaction as a factor in conviction. However the judgement was conventional in the
sense that it perceived modesty according to societal norms and believed that it held the same
9
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meaning for all women. It also was suggestive of the idea that to be held liable under Section 354
the act should be suggestive of sex and propagated the idea of a stereotypical conventional
woman. A positive development with this respect was seen in the case of Rupan Deol Bajaj v.
M.S Gill 13 where the scope of the act was enhanced to include any action that affronted the
dignity of a woman, sexual overtones notwithstanding. The same view was reiterated in the case
of Ramkripal v. State of Madhya Pradesh 14 where the Supreme Court finally decided upon the
definition of the word modesty: "The essence of a woman's modesty is her sex. The act of
pulling a woman, removing her saree, coupled with a request for sexual intercourse...would be an
outrage to the modesty of a woman; and knowledge, that modesty is likely to be outraged, is
sufficient to constitute the offence." Thus outraging the modesty of a woman under Section 354
will apply to all those offences which stop short of penetration in which case it shall fall under
the category of rape.
SEXUAL HARASSMENT
Before the coming into existence of the Vishakha guidelines, there were absolutely no laws
dealing specifically with sexual harassment. It was either incorporated under Section 354 or
Section 509 15 of the Indian Penal Code. Sexual harassment of a woman by words, gestures or
stalking finds recognition in Section 509 which prescribes punishment for one year and is a
cognizable and bailable offence. It thus hardly had any impact. However in the case of Vishakha
and Others v. State of Rajasthan 16 the court for the first time defined sexual harassment as any
unwelcome sexually determined behavior which could result in humiliation to the victim or
adversely affect her health and safety. This concept had been borrowed from the Convention on
the Elimination of All Forms of Discrimination Against Women (CEDAW), which India has
both signed and ratified. The Supreme Court laid down certain guidelines for the prevention and
punishment of sexual harassment at the workplace to ensure gender equality of working women.
Nearly 16 years after the court came up with these guidelines the Sexual Harassment of Women
at Workplace (Prevention, Prohibition and Redressal) Bill, 2012 was passed by both the houses
of the Parliament and received Presidential assent on 22nd April, 2013.
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IMPLEMENTATION OF LAWS
While we have we have come up with certain laws, do we have an effective implementation
mechanism to implement the law in its letter and spirit? To answer this question the working of
the police force and the judiciary needs careful looking into. The investigation procedure in the
case of rape begins with the lodging of a First Information Report with the police under section
154 17 of the Code of Criminal Procedure, 1973. The next step is the actual investigation of the
offence and finally sending the case to court with the relevant evidence under Section 170 of the
Criminal Procedure Code. If however the investigation yields no relevant evidence and no case is
made out, then they can make a petition to the court to close the case. The problem begins at the
very first step of lodging a First Information Report. Reluctance is shown even to lodge the same
and in even if they do it is callously framed and does not contain all the relevant information.
This is one of the major reasons for low reportage of rape cases. There are several reasons as to
why this occurs. Large sections of the police force are actually sympathetic towards the accused
and believe the woman is herself responsible for it. As revealed by an undercover operation
conducted by Tehelka 18 in the Delhi NCR region, when asked to explain the rising causes of
rape, fingers were pointed at the victim herself, her ‘suggestive clothing’

and so called

provocative behavior. Some policemen were even of the belief that that genuine rape victims
never file a complaint and those that do are extortionists and of loose morals. They heighten the
trauma of the rape victim by asking embarrassing and unnecessary questions, the intention being
to make a dig at the victim’s character. Another reason for not filing an FIR is that they want to
fudge the crime rates. Lower the crime rates in the area under their charge, the better the
performance ratings of officers and hence increased chances of promotion. They often conduct
the investigation in a lack lustrous and casual manner taking their own time to do so. As a result
of this important evidence is not collected in time as it might have already been destroyed by the
accused. Corruption is also widespread and hence they are biased in favour of those positions of
powerful, higher economic status or those belonging to a higher class. This prejudice or bias
leads to a vicious cycle. They blame the victim and hence conduct a shoddy investigation. Due to
improper collection of evidence, the judiciary finds loopholes in the case and it results in
17
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acquittal of the accused. This only reinforces the average attitude of the police force that ‘She
asked for it.’ 19 In the wake of the Delhi gang rape incident in 2012, certain measures were passed
by the government to make the police more gender sensitive when it came to dealing with cases
of sexual violence. These included adding ‘gender sensitivity’ as an index for the annual
performance appraisal of police officers. As also regular surprise checks at police stations to
check whether they are dealing with complaints related to women effectively. While these
measures are certainly helpful, the attitude of the police force cannot be expected to change
overnight. There is need for gender sensitive training and education across all ranks of police
personnel. These values and principles instilled during the training will have to be sustained by
the organisational culture. Senior police officers have to be careful when making unflattering
remarks on rape victims and disrespecting women because their subordinates are influenced by
them and reiterate the same line of thinking in turn. Victims of sexual violence often find it
difficult to answer probing questions by male officers. This leads to failure in getting information
and weakening of the case. Measures for increasing the percentage of women police officers
could be helpful as the rape victim would maybe find it easier to open up to a woman officer.
These women officers should be trained in supportive and sympathetic investigation techniques
to make the whole process comfortable and non hostile for the victims.
There is no nationwide policy or guidelines to govern the medical treatment and collection of
forensic evidence in rape cases. The collection and compilation of forensic evidence into medical
reports is of key importance. Technically the law does not require forensic evidence to
corroborate with the victim’s testimony. Conviction can be sought by the prosecution solely on
the basis of the testimony of the victim if it is clear and cogent. However it has been found that
lawyers and judges and police give significant relevance to forensic evidence and it can influence
whether a conviction is secured 20. Poorly written or interpreted, it can undermine the credibility
of the victim. 21 However there is no uniform format for its compilation. This results in uneven
data collection by doctors across the country. The law was amended in 2006 with respect to this.
Section 164 A of the Code of Criminal Procedure 22 now states that a doctor conducting a
forensic examination should record the name and address of the survivor and the person who
accompanies her, her age, a description of material taken from the person of the woman for
19
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DNA profiling, any marks of injury on her person, the general mental condition of the survivor,
and “other material particulars in reasonable detail.” Inspite of the amendment, uniformity still
does not exist as it leaves “other material particulars” to the individual judgement of the doctors
without specifying what exactly it entails. Often there is delay in the examination of the victim,
which results in loss of evidence and weakening of the case against the accused. This occurs due
to the fear of social stigma attached to the crime, as a result of which they often hesitate and take
time in coming forward to file an FIR. Doctors also are often reluctant to examine and treat the
victims unless they have registered a police complaint. This goes against the law as Section 164 A
clearly states that no hospital can refuse treatment to a rape victim. Another issue is that doctors
receive very little, if any training on how to conduct a forensic examination. The Government
firstly needs to establish a uniform protocol specifying all aspects which need to be looked into
when conducting the examination. Provision of training to write medical opinions accurately and
scientifically without prejudice against survivors is also essential. Apart from providing medicolegal evidence and immediate treatment to the victims, health care providers have the all
important task of providing them with psychosocial support and counselling. The latter aspect is
given no importance in Indian laws. However it is essential as they become mentally traumatized
as a result of the crime itself and throughout the trial when they are subjected to character
assassination and rigorous questioning by the police, defense counsel etc. Depression to the
point of suicidal tendencies is not uncommon. The National Commission for Women came up
with the Scheme for Relief and Rehabilitation of Rape Victims on the direction of the Supreme
Court in Delhi Working Women’s Forum v. Union of India. It remained unused for nearly
twenty years till the NCW came out with a revised scheme in April 2010. This scheme however
talks about monetary compensation only. There is need for a more holistic scheme which apart
from adequate compensation seeks to provide free long term counselling, free physical and
psychological therapy, social security, free education and gainful employment opportunities.
It may be argued that the legislature on the face of it was eager to portray a progressive prowoman image but it was not supported in this venture by the judiciary. Judicial bias against
women and rape victims are reflected in many of the judgements. This patriarchal attitude is
reinforced by conventional notions of chastity and morality. The judiciary views rape as a
violation of her chastity rather than the violation of her physical person, her right to bodily
integrity, security and freedom from violence 23. The physical and psychological trauma is
completely ignored. There is more focus on the loss of family’s honour and the possibility of not
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getting married. The Supreme Court in one of its judgements 24 held that virginity is the most
precious possession of an Indian girl and that she would never part with this proud and precious
possession. This view of the courts makes it difficult for women to obtain justice. Mainly
because if the court believes that a woman does not possess chastity because she has had a
previous history of sexual intercourse or is a prostitute, then it becomes extremely difficult for
her to prove that she did not consent to the act. Moreover the judiciary views rape as a crime
that occurs due to the uncontrollable lust of men. This view is incorrect as rape is not a sex
crime it is rather a weapon used to subjugate women. It gives more scope to the perception that
it was a compulsive act that occurred due to some provocation from the victim herself. This bias
is reflected almost all throughout the trial whether it be in the cross examination of the victim to
the sentencing of the accused.
Most victims are either hesitant or reluctant to report the commission of these crimes due to
fears about social stigma and societal disapproval. Apart from this they are subjected to
additional harassment and humiliation during the course of the investigation and the trial
basically something called secondary victimisation. Throughout the whole process the victim’s
allegations are always looked upon with suspicion. When cross examining the victim the
investigators, prosecutors and defense counsel must exhibit an appropriate degree of sensitivity
towards the victim. Judges must be proactive in restraining aggressive cross examination as held
by the Supreme Court. 25 Rape cases rarely have any witnesses and often physical evidences like
clothing etc are destroyed by the accused. The court has to rely on the victim’s account of the
crime. Initially there was need for corroboration with physical injuries. This stance was abolished
in the Mathura rape case 26 which stated that that there was no need for corroboration and should
be accepted unless there are special reasons not to do so. This view was further reiterated in the
case of Santhosh Moolya and Another v. State of Karnataka 27 where it held that in cases of rape,
particularly, if the victims are illiterate, their statements have to be accepted in toto without
further corroboration for convicting the accused. A Bench of Justice comprising Justice P.
Sathasivam and Justice R.M. Lodha said: “Any statement of rape is an extremely humiliating
experience for a woman, and until she is a victim of sex crime, she would not blame anyone but
the real culprit.” Inspite of this in many cases there continues to be emphasis on physical
injuries. References are made during the course of the trial to the past sexual history of the
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victim inspite of deletion of Section 155(4) of the Indian Evidence Act 28. Reluctance to accept
that it was a case of rape and not a case of consensual sexual intercourse increases if the victim
knows the accused. 29
Apart from this there is huge amount of delay in conducting trials due to the backlog of cases in
the courts. Cases take anywhere between 3-12 years to be decided. In addition, defense lawyers
resort to adjournments in trial and other methods to delay the trial. This is an attempt to
influence the witnesses or to get the accused a reduced sentence as he is perceived to have
already suffered during the long wait for justice. Rattled by the Delhi gang rape incident on
December 16th, the Government set up 73 fast track courts across the country to try cases of
sexual offences only. This could prove useful in faster expedition of justice in rape and other
cases of sexual violence. The seriousness of the judge’s perception of the crime is reflected in the
punishment awarded to the culprit. The prescribed punishment is seven years in ordinary cases
and ten years in case of custodial rape. However, the courts are by law given the discretion to
lower the sentences for adequate and special reasons given in writing. Shorter sentences are often
given because of prevailing misogynist notions about the rapist and his reasons for committing
the crime. Often wrongly believed that it is a crime of passion. This is completely wrong as it has
been proved that it is motivated by a desire to exert power and prove his masculinity by virtue of
that. There have been many reversals of conviction when the case goes on appeal to the High
Court. Unless there is strong evidence for reversing the conviction, the judgement should be
accepted as a matter of course.
What we need is not more laws or even stricter punishment. The need of the hour is a better
implementation system with the full support of the judiciary. Justice Krishna Iyer sums up the
situation perfectly by saying that “a socially sensitised judge is better statutory armour against
gender outrage than long clauses of a complex section with all the protections writ into it”
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ANALYSIS OF THE CRIMINAL LAW (AMENDMENT) ACT, 2013
On 16th December 2012, a female physiotherapy intern was beaten and gang raped by four men
in the capital. Despite treatment, she died from her injuries three days later. There were huge
protests all over the country demanding better safety for women in the country. The incident got
the attention of the international media and the Government faced criticism from all quarters.
The United Nations Entity for Gender Equality and Women Empowerment called upon the
government to do everything in their power to take up radical reforms, ensure justice and reach
out with robust public services to make women's lives more safe and secure. In the wake of this
unrest and furore the Government of India set up a three member committee headed by the
former Chief Justice of India Justice JS Verma, Justice Leila Sheth and Justice Gopal
Subramanium to look into the adequacy of the legislations that afforded protection and security
to the women in India. They were asked to submit a report within thirty days. In the report they
submitted, they criticised the government, public apathy and an abysmal and old fashioned police
system as being the main cause and recommended drastic reforms in legislation 30. Based on the
recommendations of this committee an anti rape ordinance was signed by the President and was
passed by both the Houses of the Parliament and thus the Criminal Law (Amendment) Act of
2013 came into existence. It amends the Indian Penal Code (IPC), 1860, the Code of Criminal
Procedure (CCP), 1973, the Indian Evidence Act (IEA), 1872 and the Protection of Children
from Sexual Offences Act, (PCSO), 2012. This paper however talks about the amendments in
the Act with respect to rape and sexual assault only.
Section 375 of the Indian Penal Code, 1860 limited rape to penile vaginal penetration and stated
that the victims could only be female and perpetrators male. The Amendment Act of 2013 was a
huge improvement over this in many ways. Firstly the offence of rape was replaced with sexual
assault. It includes within its ambit a wider range of sexual offences than just penile vaginal
penetration. It is also gender neutral and hence now both men and women can be victims and
perpetrators. Five new subsections were added to Section 375. They are as follows:
Ss. (a) penetration by penis into anus, mouth, vagina or urethra 31
Ss. (b) penetration by object into anus, vagina, urethra, mouth. 32
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Ss. (c) manipulates any part of the body of another person so as to cause
penetration into the vagina, urethra, anus or any part of body of such person
or makes the person to do so with him or any other person 33
Ss (d) applies his mouth to the vagina, urethra, anus, penis of another person or
makes the other person do so to him or any other person. 34
Ss. (e) touching vagina, anus, breast, penis of the complainant or making the
complainant touch the accused’s vagina, anus, penis, breast or that any of
any other person. 35
Section 375 after the amendment thus not only includes penetration by the penis but it also
includes other offences like forced oral sex, penetration by foreign objects, sodomy as also
forced sexual touching among other things. Subsections A, B, C has been taken from the
recommendations of the Justice Verma committee but Sections D and E are completely new
sections. Subsection D in the JS committee was defined simply as the offences of cunnilingus or
fellatio but in the Act these words have been replaced have been replaced with a more detailed
description of the offence. However an exception for medicinal or hygienic purposes was added
in the Act for all of the above offences. Prior to the Act Section 375 contained six
circumstances under which forced sexual intercourse would be held to be rape. The first five of
them were accepted in toto. The sixth was however amended to increase the age of consent to
18 years from the initial age of 16 years. And a new seventh situation was added which talks
about cases where the person is unable to communicate consent. However sadly enough it
retained the exception of forced marital intercourse to rape. A new proviso has been added that
lack of physical resistance will not amount to consent. This position had already been established
in the Mathura rape case. 36 But many courts still continued to rely on the presence of physical
injuries to convict the accused as there was no formal legislation on the same. So by its inclusion
in the Indian Penal Code, there should be a change in the mindset of the judiciary.
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With respect to Section 376, which deals with punishment, Subclause 1 now states that there
shall be rigorous imprisonment for seven years which may extend to life and fine. With respect
to aggravated sexual assault, a number of other sexual assaults have been included. In addition to
the earlier offences, it now includes:
•

Ss.(c) Sexual assault by armed forces

•

Ss. (f) Sexual assault by Relative, guardian, teacher, person in position of trust or
authority.

•

Ss. (i) Sexual Assault on person incapable of giving consent.

•

Ss. (j) Sexual Assault by a person in a position of economic or social dominance.
Ss. (k) Sexual Assault on person suffering from mental or physical disability.
Ss. (l) Sexual Assault which causes grievous harm or disfiguring or maiming or
endangering the life of the person.

•

Ss.(m) Persistent Sexual Assault

Gang rape has been removed from aggravated sexual assault. It now constitutes a separate
offence by itself as Section 376(D). Punishment for the same is rigorous imprisonment for
twenty years to life without death penalty or parole. Also a new section 376(A) has been added
which speaks about sexual assault which results in death or permanent vegetative state. The
punishment for the above is the same as that for gang rape.
Section 354 which deals with outraging the modesty of a woman remains the same. A couple of
other offences have added to it though. Basically sexual harassment, voyeurism, stalking and use
of criminal force to disrobe women are all recognized as separate offences within the broader
theme of Section 354. This is beneficial as now we have separate laws to deal with all of the
above. They are not just clumped together under one broad head. By treating them as separate
offences, the legislature has recognized the fact the severity of the offences differ as a result of
which they all merit individual attention and differing punishments.
Certain changes have been introduced in the Code of Criminal Procedure 37 and Evidence Act 38,
like the process of recording the statement of the victim has been made more victim friendly and
easy but the two critical changes are firstly that the 'character of the victim' or her past sexual
history is now rendered totally irrelevant. Secondly there is now a presumption of 'no consent' in
37
38

Code of Criminal Procedure,1973
Indian Evidence Act, 1872

a case where sexual intercourse is proved and the victim states in the court that she did not
consent .Therefore no longer can the court say that it was a case of consensual sexual intercourse
simply on the basis that the woman was habituated to sexual intercourse or because she had
previously had consensual sexual intercourse with the accused.

CONCLUSION

This paper attempted a broad review of laws related to rape in India in the context of some
recent enactments. While the enactments convey a positive picture of achievement, statistics
show that there has been no actual reform in the area of protection of women’s rights. Laws
appear to have been carelessly framed more as a gesture to pacify the women’s rights activists
who were campaigning for reform than to bring about any positive change in the status and
position of women. It had no real impact as it did not question the critical issues of the power
balance between men and women, women’s economic rights, conservation notions regarding
chastity and morality as well as their status within society. The laws passed were fragmented and
did not adequately define the problem and thus failed to meet the objective behind its
formulation. It paid more focus to punishment when instead greater attention needs to be paid
to covering up the procedural loopholes, effective implementation, adequate compensation to
victims and a time limit for deciding cases. Moreover these laws were framed against the
backdrop of a patriarchal framework and did not address the feminist perspective of the issues at
hand. However we argued that lack of laws or legislation is not the sole problem. It is the law in
action and not just the law which is important. Pro-active support from the police and judiciary
is required to fulfill the main objective behind the framing of the law. There was inadequate
allocation of budget and personnel by the executive for effective implementation and monitoring
of the laws passed. Sadly in India gender bias against women is prevalent to a great extent among
the police force. This is not only unprofessional but it also dangerous as it results in shoddy First
Information Reports, poor investigation and collection of evidence. We also lack a sensitized
judiciary that views circumstances and situations in holistic manner. This is ultimately a huge
roadblock in the deliverance of justice. It is important to state that our review suffers from an
important limitation. First, it does not compare Indian anti rape laws with the legal systems of
other countries. Second, issues related to incorporation of rape laws in the design of
international law have been neglected.
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